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Executive Orders

EXECUTIVE ORDER BJ 09-17
Flags at Half-Staff

WHEREAS, the Honorable David C. Treen, who
served as Governor of the State of Louisiana from 1980 to
1984, died today, Thursday, October 29, 2009, at the age of
81;

WHEREAS, Governor Treen was a visionary leader,
a tireless advocate, and a true statesman with a servant’s
heart who contributed decades of service to the State of
Louisiana; and

WHEREAS, Through Governor Treen’s service to
the State of Louisiana, he worked to better the lives of her
citizens as both a state and federal official;

NOW THEREFORE I, BOBBY JINDAL, Governor of
the State of Louisiana, by virtue of the authority vested by
the Constitution and laws of the State of Louisiana, do
hereby order and direct as follows:

SECTION 1: As an expression of respect of the
citizens of the State of Louisiana for Governor David C.
Treen, the flags of the United States and the State of
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Louisiana shall be flown at half staff over the State Capitol
and all public buildings and institutions of the State of
Louisiana until sunset on Thursday, November 5, 2009.

SECTION 2: This Order is effective upon signature
and shall continue in effect until amended, modified,
terminated, or rescinded by the governor, or terminated by
operation of law.

IN WITNESS WHEREOF, I have set my hand
officially and caused to be affixed the Great Seal of
Louisiana, at the Capitol, in the City of Baton Rouge, on this
29th day of October, 2009.

Bobby Jindal
Governor
ATTEST BY
THE GOVERNOR
Jay Dardenne
Secretary of State
0911#109



Emergency Rules

DECLARATION OF EMERGENCY

Department of Agriculture and Forestry
Agricultural Finance Authority

Farm and Agribusiness Recovery and Loan
(LAC 7:1I1.101, and 701-715)

In accordance with the emergency provisions of the
Administrative Procedure Act, R.S. 49:953(B), and under the
authority of R.S. 3:266, the Louisiana Agricultural Finance
Authority declares an emergency to exist and adopts by
emergency process these regulations for the Louisiana Farm
and Agribusiness Recovery and Loan Program.

Louisiana’s agricultural and timber industries are a vital
part of Louisiana’s overall economy and are worth
approximately $9.5 billion to Louisiana’s economy every
year.

In 2008, Hurricanes Gustav and Ike did approximately $1
billion of damage to the agricultural and timber industries of
this State. Much of the damage resulted from the destruction
of crops, livestock, timber, and other agricultural products.
Because of these losses, a substantial number of agricultural
producers and agribusinesses were left without sufficient
income to pay off crop and other agricultural loans or to
obtain financing for the 2009 crop year. The financial crisis
in 2008 and 2009 and the reluctance of financial institutions
to provide loans have exacerbated the severe shortage of
capital and credit available for investment in agriculture.

Money for loans and grants to agricultural producers and
agribusinesses suffering losses as a result of Hurricanes
Gustav and Ike has become available and must be distributed
as soon as possible. Delaying the distribution of this money
until permanent rules and regulations can be promulgated
will cause the money to be unavailable for the 2009 crop
year. Failure to utilize this money quickly will disrupt the
livelihood of agricultural producers, agribusinesses and the
related businesses that depend on them. Failure to timely
utilize the money will substantially eliminate or reduce the
amount of crops, livestock, and other agricultural products,
planted, produced, harvested or processed in 2009; thereby
further increasing the losses to agricultural producers,
agribusiness, and the economy of this state.

The losses caused by the two hurricanes, the effect these
losses have on the ability of agricultural producers and
agribusinesses to obtain financing, the severe shortage of
capital and credit available for investment in agriculture, and
the potential loss of more of this State’s agricultural
producers, agribusinesses, and agricultural revenues creates
an imminent peril to the public health, safety, and welfare of
the citizens of this state; thereby requiring the promulgation
of these emergency rules and regulations.

This Emergency Rule is a renewal of the original
Emergency Rule signed on July 7, 2009 and become
effective upon the signature of the commissioner and shall
remain in effect for 120 days, unless renewed or until the
permanent Rule is effective.
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Title 7
AGRICULTURE AND ANIMALS
Part III. Agricultural Finance

Chapter 1. General Provisions
§101. Definitions

A. The words and terms defined in R.S. 3:263 are
applicable to this Part.

B. The following words and terms are defined for the
purposes of this Chapter.

Agribusiness—a person, other than an agricultural
producer, who engages in agriculture or provide support
activities, products, or services to an agricultural producer
and such products or services are directly related to the
production and harvesting of crops and livestock.

Agricultural—the adjective form of agriculture as
defined in R.S. 3:263(2).

Agricultural Producer—a person engaged in agriculture
for the planting, growing, harvesting, or production of an
agricultural product in its natural state and who primarily
assumes the production and market risks associated with
such activities.

Agricultural Product—any agronomic, aquacultural,

floricultural, horticultural, maricultural, silvicultural, or
viticultural crop, livestock, or product.
k ock ok

Farm—the total of all areas of land, water, or both in
Louisiana, used by an agricultural producer to produce or
harvest one or more agricultural products, regardless of
whether the area or areas are located in more than one
parish.

k ok ok

Livestock—any animal except dogs and cats, bred, kept,
maintained, raised, or used for profit, that is used in
agriculture, aquaculture, agritourism, competition,
recreation, or Silviculture, or for other related purposes or
used in the production of crops, animals, or plant or animal
products for market. This definition includes but is not
limited to cattle, buffalo, bison, oxen, and other bovine;
horses, mules, donkeys, and other equine; goats; sheep;
swine; chickens, turkeys, and other poultry; domestic
rabbits; imported exotic deer and antelope, elk, farm-raised
white-tailed deer, farm-raised ratites, and other farm-raised
exotic animals; fish, turtles, and other animals identified
with aquaculture which are located in artificial reservoirs or
enclosures that are both on privately owned property and
constructed so as to prevent, at all times, the ingress and
egress of fish life from public waters; any commercial
crawfish from any crawfish pond; and any hybrid, mixture,
or mutation of any such animal.

k ok ok
AUTHORITY NOTE: Promulgated in accordance with R. S.
3:266.
HISTORICAL NOTE: Promulgated by the Department of
Agriculture, Louisiana Agricultural Finance Authority, LR 10:866
(November 1984); amended LR 36:
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Chapter 7. Louisiana Farm and Agribusiness
Recovery and Loan Program
§701. Louisiana Farm and Agribusiness Recovery and

Loan Program; Establishment of; Purpose;
Limitations; Terms

A. The Louisiana Farm and Agribusiness Recovery and
Loan Program is established.

B. The Louisiana Farm and Agribusiness Recovery and
Loan Program provides loans, grants, or a combination
thereof to agricultural producers or agribusinesses for the
purpose of aiding in the recovery from the 2008 hurricanes,
Gustav and Ike, and to subsequently provide Louisiana
agricultural producers and agribusinesses additional
financial resources for recovery from any future disasters
and for the maintenance and growth of agriculture in
Louisiana.

C. The limits on loans and grants from the Louisiana
Farm and Agribusiness Recovery and Loan Program are as
follows:

1. Agricultural producers may receive from $10,000
up to a maximum of $100,000. The amount provided shall
be a combination of an 80% loan and 20% grant.

2. Agribusinesses may receive from $10,000 up to a
maximum of $250,000 in the form of a direct loan.

D. The general terms under which disbursements will be
made are as follows:

1. Interest at the rate of 1 1/2 % interest per annum
will be charged on the unpaid balance of all loans made
under this program.

2. The maximum term of any loan shall be 10 years.

3. Any grant given in combination with a loan shall be
subject to being repaid if the loan plus interest is not paid in
full or if the loan goes into default.

4. Normal and customary terms of loans regarding
notices, defaults, late fees, attorney fees, and other matters
customarily spelled out in a promissory note or other
negotiable instrument. Such terms, as authorized by LAFA,
shall be in the negotiable instrument approved by LAFA.

AUTHORITY NOTE: Promulgated in accordance with R. S.
3:266.

HISTORICAL NOTE: Promulgated by the Department of
Agriculture, Louisiana Agricultural Finance Authority, LR 36:
§703. Eligibility of Applicant

A. An agricultural producer experiencing a 2008 storm
related loss shall be eligible to receive money from the
Louisiana Farm and Agribusiness Recovery and Loan
Program upon meeting the following requirements:

1. the farm upon which a loss occurred must be
located in Louisiana;

2. active agricultural operations must have been
ongoing before the 2008 storms occurred and continue to be
ongoing thereafter;

3. a minimum annual gross revenue of $25,000 from
the agricultural operations must have been received in 2007
or in 2008 prior to the storms;

4. suffered a minimum storm related loss of $10,000;

5. employed one or more person (including owner)
full time during the previous year.

B. An agribusiness experiencing a 2008 storm related
loss shall be eligible to receive money from the Louisiana
Farm and Agribusiness Recovery and Loan Program upon
meeting the following requirements.
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1. The agribusiness must be physically located in
Louisiana.

2. Active agribusiness operations must have been
ongoing before the 2008 storms occurred and continue to be
ongoing from the time active agribusiness operations could
resume after the storms up to the date of application.

3. A minimum annual gross revenue of $25,000 from
the agribusiness operations must have been received in 2007
or in 2008 prior to the storms.

4. Employed at least two full time employees
(including owner) in 2008, prior to the storms and support at
least two other indirect jobs in this state.

5. Experienced a 20 percent decline in gross
agribusiness revenue for the period of time in 2008 after the
storms occurred as compared to gross agribusiness revenue
for the same time period in 2007 or experienced a combined
tangible property loss and revenue loss of $10,000 or more.

AUTHORITY NOTE: Promulgated in accordance with R. S.
3:266.

HISTORICAL NOTE: Promulgated by the Department of
Agriculture, Louisiana Agricultural Finance Authority, LR 36:
§705. Application Procedure and Forms

A. The application period shall be publicly announced or
published in a manner that fairly puts agricultural producers
and agribusinesses on notice of the Louisiana Farm and
Agribusiness Recovery and Loan Program and the start and
end of the application period.

B. Only application forms prepared by LAFA for this
purpose may be used.

C. Every applicant for a loan or grant shall submit the
following documents to LAFA.

1. The Completed Application Form Signed by the
Agricultural Producer or Agribusiness, if a sole
proprietorship. If the agricultural producer or agribusiness is
not a sole proprietorship then the application form must be
signed by all owners or by a duly authorized representative.
The authorization of a representative to sign on behalf of an
agricultural producer or agribusiness must be shown by a
power of attorney, corporate resolution or other expression
of authority that is consistent with the legal form of the
agricultural producer or agribusiness;

2. Proof of Identity of the Signer of the application.
One or more of the following may be used as proof of
identity:

a. birth certificate;
b. government issued photo identification or other
documentation acceptable to the agricultural loan committee.

3. Proof of Address of the Farm or Agribusiness. One
or more of the following may be used as proof of address:
copy of utility bill, Louisiana tax return from the previous
year, lease agreement, business license, USDA Farm Service
Administration (FSA) certification, or other documentation
acceptable to the agricultural loan committee.

4. Proof of Ownership of the Farm or Agribusiness.
One or more of the following may be used as proof of
ownership: tax returns with appropriate schedules, stock
certificates with proof of total number of shares, or other
documentation acceptable to the agricultural loan committee.

5. Proof of Employees. One or more of the following
may be used as proof of employees:

a. federal form 941;
b. Louisiana unemployment tax records, internal
payroll register; or



c. other documentation the
agricultural loan committee.

6. Proof of Revenue. One or more of the following
may be used as proof of gross revenues: Federal tax returns
with appropriate schedules, actual revenue receipts, or other
documentation acceptable to the agricultural loan committee.

7. The Agricultural Loan Committee may require an
applicant to supply:
tax returns with appropriate schedules;
insurance claim forms;
settlement sheets;

FSA declarations;

receipts for replacement; or

. other documentation when such documentation is
needed by the agricultural loan committee in deciding
whether to approve or deny an application.

AUTHORITY NOTE: Promulgated in accordance with R. S.
3:266.

HISTORICAL NOTE: Promulgated by the Department of
Agriculture, Louisiana Agricultural Finance Authority, LR 36:
§707. Approval of Application

A. The applicant must provide all required information at
least 10 working days prior to the meeting of the agricultural
loan committee where the application will be considered,
unless partial submission is allowed by LAFA’s staff or the
committee.

B. The agricultural loan committee, based on
circumstances, may require terms and conditions that are not
included in other loan/grants to be in a particular loan/grant
so long as such terms and conditions are consistent with
these regulations.

C. The agricultural loan committee may authorize
LAFA’s director to negotiate additional terms and conditions
for a specific loan/grant within the parameters established by
these regulations and the instructions of the agricultural loan
committee.

D. The agricultural loan committee shall review each
loan application and approve or deny the application, after
consideration of the application, supporting documentation,
comments of the applicant, and staff recommendations.
However, the agricultural loan committee may defer action
on an application to obtain additional information.

E. Within three business days after an application has
been acted upon by the agricultural loan committee notice of
the decision shall be sent to the applicant. Notification may
be by U.S. mail, private commercial courier, hand delivery,
fax, e-mail, or other electronic means. However, whatever
the means of notification used must be designed to verify
receipt of the notification by the applicant.

AUTHORITY NOTE: Promulgated in accordance with R. S.
3:266.

HISTORICAL NOTE: Promulgated by the Department of
Agriculture, Louisiana Agricultural Finance Authority, LR 36:
§709. Agricultural Loan Committee; Establishment

of; Purpose; Membership; Quorum

A. The agricultural loan committee is hereby established
to consider and act on applications for loans or grants, or a
combination of both made pursuant to this Part.

B. The agricultural loan committee shall consist of the
following seven members:

1. the Commissioner of Agriculture and Forestry or
his designee;

acceptable  to
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2. the Chancellor of the LSU AgCenter or his
designee;

3. the Chancellor of the Southern University AgCenter
or his designee;

4. the President of the Louisiana Farm Bureau
Federation or his designee;

5. the Assistant Commissioner of Agriculture and

Forestry, Office of Management and Finance or his
designee;
6. one member at large appointed by the

Commissioner of Agriculture and Forestry;

7. the Director of LAFA or his designee.

C. Four members of the agriculture loan committee shall
constitute a quorum.

AUTHORITY NOTE: Promulgated in accordance with R. S.
3:266.

HISTORICAL NOTE: Promulgated by the Department of
Agriculture, Louisiana Agricultural Finance Authority, LR 36:
§711. Disbursement of Funds

A. After the agricultural loan committee has approved an
application the proceeds of the loan/grant shall be disbursed
by LAFA’s staff upon the signing of the loan or grant
documents by the applicant and LAFA’s director.

B. If the total amount of proceeds to be disbursed under
the Louisiana Farm and Agribusiness Recovery and Loan
Program exceeds the amount of available money then the
amount received by each approved applicant shall be
reduced on a pro-rata basis.

AUTHORITY NOTE: Promulgated in accordance with R. S.
3:266.

HISTORICAL NOTE: Promulgated by the Department of
Agriculture, Louisiana Agricultural Finance Authority, LR 36:
§713. Use of Loan and Grant Proceeds

A. Loan and grant proceeds may be used to:

1. pay current year expenses that are related to the
preparation, planting, management and harvesting the
current year crop as specified;

2. pay down or pay off existing crop production loans,
if a financial institution has committed itself to furnish
sufficient funding for preparing, planting, managing and
harvesting the current year crop;

3. pay operating expenses (rent, insurance, utilities,
etc.);

4. purchase inventory;

5. pay or refinance more expensive business-related
debt to improve cash flow.

B. Loan and grant proceeds may not be used for:

1. acquisition of buildings or land;

2. new construction or reconstruction;

3. refinancing of state bridge loans;

4. payments of tax arrearages, government fines or
penalties;

5. political or religious activities;

6. Dbuying out any stockholder or equity holder in a
business;

7. buying out or reimbursing any family member;

8. investing in instruments or investments for the sole
purpose of a return on investment; or

9. aloss or expense for which insurance benefits has
been or is to be paid or for which financial assistance has
been or is to be provided from any other source, whether
public or private.
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AUTHORITY NOTE: Promulgated in accordance with R. S.
3:266.

HISTORICAL NOTE: Promulgated by the Department of
Agriculture, Louisiana Agricultural Finance Authority, LR 36:
§715. Delinquencies and Defaults

A. Aloan shall become delinquent if the full monthly or
periodic payment is not received within 10 calendar days
following the due date or the loan is otherwise in default for
non-compliance with any other provision of the loan.

1. Written notification of a delinquency shall be sent
to the borrower giving the borrower the opportunity to cure
the cause for the delinquency within 30 days from the date
of the notice plus payment of any late fee .

2. If the delinquency is due to late payment, the
director of LAFA, when he determines that such payment
arrangements are justified by the circumstances, may make
payment arrangements with the borrower to cure the
delinquency before reporting the loan to the LAFA Board as
a delinquent loan.

3. If the delinquency is not timely cured, the
delinquent loan shall be reported to the LAFA Board, which
may review and take action on the delinquent loan at any
meeting of the board.

B. Upon review, the LAFA Board may direct that a loan
be maintained in delinquent status and set the terms and time
by which the payments may be brought up to date or the
delinquency cured, or the board may declare the loan to be
in default and that the entire amount due on the loan
accelerated in accordance with the terms of the loan.

1. If a loan is continued as delinquent the LAFA
Board shall establish the terms and time by which the
borrower may bring the loan out of delinquency and into
good standing and the borrower shall be notified of such
terms and time.

2. If a loan is declared to be in default, notice of the
default and a demand for full payment of all sums due,
including the amount of any portion of the loan that may be
forgiven as a grant, shall be sent to the borrower along with
a request for full payment within 10 business days from the
sending of the notice.

C. If a loan is continued as delinquent and the borrower
does not accept the terms and time set by the board of if the
borrower does not timely comply with the terms, the loan
shall automatically go into default without further action of
the board. Upon default, a demand for payment shall be
made and if payment is not timely made the loan shall be
turned over for collection, as provided for in these
regulations.

D. If full payment is not received by the deadline given
in the notice of default the loan, including the amount of any
portion of the loan that may be forgiven as a grant, shall be
turned over to an attorney for collection in accordance with
the terms of the loan.

E. Any notice required by these regulations or by the
terms of any loan may be sent by certified United States
mail, return receipt requested; by any commercial courier
who requires a receipt of delivery; or by hand delivery.

AUTHORITY NOTE: Promulgated in accordance with R. S.
3:266.
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HISTORICAL NOTE: Promulgated by the Department
of Agriculture, Louisiana Agricultural Finance Authority, LR
36:

Mike Strain DVM

Commissioner
0911#061

DECLARATION OF EMERGENCY

Office of the Governor
Boxing and Wrestling Commission

Boxing and Wrestling Standards
(LAC 46:X1.108)

The Louisiana State Boxing and Wrestling Commission
does hereby exercise the emergency provisions of the
Administrative Procedure Act, R.S. 49:953(B), and adopt the
following Rule. This Emergency Rule is necessary to further
promote the safety of contestants, other participants and
spectators in that it supplements the existing §108, Medical
Requirements, to require participants in all sports under the
jurisdiction of The Louisiana State Boxing and Wrestling
Commission to provide copies of negative HIV, Hepatitis B
and C test results directly to the Louisiana State Boxing and
Wrestling Commission or an approved representative of the
commission at least five days prior to any sanctioned event.

This Emergency Rule is effective upon signature, October
23, 2009, and will remain in effect for a period of 120 days,
unless renewed by the commissioner or until adoption of the
final Rule, whichever occurs first.

Title 46
PROFESSIONAL AND OCCUPATIONAL
STANDARDS
Part XI. Boxing and Wrestling
Chapter 1. General Rules
§108. Medical Requirements

A. Each contestant participating in any sport under this
commission’s jurisdiction must furnish to the commission
physician a certified medical certificate evidencing that the
contestant has been tested for HIV, Hepatitis B and Hepatitis
C and said test results are negative. Said tests and certificates
shall be dated not more than six months prior to the
scheduled event and said certificate is to be presented at
least five business days prior to any event to the event
coordinator or other approved commission official with the
only exception to be those allowed specifically by the
coordinator on a case by case basis until such time that a
national clearinghouse/database has been contracted by this
commission for verification of these medical tests.

B. ...

AUTHORITY NOTE: Promulgated in accordance with R.S.
4:61.D, R.S. 4:64 and R.S. 4:67.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Boxing and Wrestling Commission, LR 32:242
(February 2006), amended by the Department of Economic
Development, Boxing and Wrestling Commission, LR 34:1601
(August 2008), LR 35:53 (January 2009), LR 36:

Patrick McGinty

Attorney
0910#004



DECLARATION OF EMERGENCY

Office of the Governor
Division of Administration
Motor Vehicle Commission

General Provisions
(LAC 46:V.103, 117 and 119)

The Louisiana Motor Vehicle Commission (the
“Commission”) is exercising the emergency provisions of
the Administrative Procedures Act, R.S. 49:953(B), and
pursuant to the authority granted under R.S. 32:1251 et eq.,
adopts the following Emergency Rule, effective November
9, 2009. It shall remain in effect for 120 days or until this
Rule takes effect through the normal promulgation process,
whichever comes first.

The Louisiana Motor Vehicle Commission finds it
necessary to adopt this Rule to implement the provisions of
R.S. 32:1268.2. In the country’s current economic condition,
manufacturers of motor vehicles and recreational products
are filing for bankruptcy, discontinuing lines, and ceasing to
do business at an alarming rate making it unlawful under
state law for dealers to sell their new inventory. R.S. 32:
1268.2 was enacted by the legislature to allow previously
franchised motor vehicle and recreational product dealers to
continue to be licensed under circumstances where the
manufacturer is in bankruptcy, is no longer in business, or
has terminated in line. This Rule will allow motor vehicle
and recreational product dealers to dispose of their new
inventory under these circumstances.

The provisions of R.S. 32: 1254(B)(9) and (E)(7) set forth
insurance requirements for motor vehicles and recreational
product dealers to be granted a license by the commission.
The provisions were originally adopted at a time the
commission primarily licensed new motor vehicle dealers. In
July, 2009 the legislature transferred the licensing of
recreational product dealers to the commission. The result of
that legislation is that the requirements for garage liability
and liability insurance do not necessarily fit the insurance
needs of recreational product dealers. This Rule will require
motor vehicle and recreational product dealers to obtain
insurance coverage as determined by the dealer and its
insurance agent to provide the proper coverage necessary to
protect the dealers and consumers of this state.

R.S. 32:1254(A)(4) requires that a person who engages in
business as a distributor or wholesaler in this State must be
licensed by the commission. By definition a distributor or
wholesaler, R.S. 32:1252(8), distributes, in whole or in part,
sells or distributes motor vehicles, new, re-manufactured, re-
conditioned or re-built motor vehicle motors or recreational
products to motor vehicle or recreational product dealers.
Their distribution is of products manufactured or re-built by
a third party. In all cases the commission, when issuing a
license to persons offering for sale the product of another,
requires the applicant to provide a copy of its franchise
allowing such representation under the provisions of R.S.
32: 1254(C). This Rule will make it clear that a distributor or
wholesaler must attach a copy of its franchise with the
manufacturer or other third party whose product it will offer
for sale or distribution to licensees of the commission in this
state to its application for license.
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R.S. 32:1261(1) sets forth acts which shall be a violation
of R.S. 32:1251 et seq. by a manufacturer, distributor,
wholesaler, distributor branch, factory branch, convertor or
officer, agent, or other representative of these when asserted
against any licensee of the commission. Because of the
original jurisdiction of the commission the subparagraphs of
R.S. 32:1261 refer only to motor vehicles or motor vehicle
dealers. However, as a result of the transfer of recreational
products to the commission, and the application of Section
1261 to licensees of the commission, all subsections of
Section 1261 apply to recreational products and recreational
product dealers. This Rule will make it clear that all
references to motor vehicles or motor vehicle dealers in this
Section apply to recreational products and recreational
product dealers.

Title 46
PROFESSIONAL AND OCCUPATIONAL
STANDARDS
Part V. Automotive Industry
Subpart 1. Motor Vehicle Commission
Chapter 1. General Requirements
§103. Application for License

A.-B.

C. All applications for license under the Law shall
include evidence that the applicant has such liability
protection covering its place of business and its operation
that complies with the financial responsibility laws of the
state of Louisiana and as determined by the applicant and its
insurance agent that are necessary to provide coverage to the
place and nature of the business sought to be licensed to
protect the applicant and the consumers of this state.

D. All applications for license as a distributor or
wholesaler shall include a copy of its franchise with the
person, licensed by the commission, whose product it will
offer for sale to the licensees of the commission in this state.

AUTHORITY NOTE: Promulgated in accordance with R.S.
32:1253.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Louisiana Motor Vehicle Commission, LR 34: Adopted
by the Department of Commerce, Motor Vehicle Commission,
October 11, 1960, filed with the Office of the sate Register August
14, 1974, re-promulgated April 10, 1975 to be effective June 9,
1975, amended by the Office of the governor, Division of
Administration, Motor Vehicle Commission, LR 36:

§117. Manufacturer Termination of Franchise:
Liquidation of New Vehicle Inventory:
Exception

A. If the termination, cancellation, or nonrenewal of a
licensee’s franchise by the manufacturer, distributor, or
factory branch is the result of the termination, elimination, or
cessation of a motor vehicle or recreational product line (a
"vehicle"), whether by bankruptcy, closure of its business or
otherwise (their "termination"), the license issued by the
commission many remain in effect or be renewed at the
discretion of the commission under the following
circumstances:

1. the vehicle(s) was acquired in the ordinary course
of business as a new vehicle by a person licensed to sell that
vehicle;

2. the termination is not a result of the revocation by
the commission of the licensee’s license or the licensee’s
conviction of a crime;
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3. the vehicle is held in the inventory of the licensee
on the date of the termination;

4. the vehicle is sold by the licensee within six months
of the date the termination unless this period is extended
upon application by the licensee in the commission’s
discretion;

5. the commission's discretion to allow the licensee to
continue in effect does not entitle a licensee whose franchise
agreement has been terminated, canceled, or rejected to
continue to perform warranty service repairs or continue to
be eligible to offer or receive consumer or dealer incentives
offered by the manufacturer, distributor, or factory branch.

AUTHORITY NOTE: Promulgated in accordance with R.S.
32:1253.

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Division of Administration, Motor Vehicle Commission,
LR 36:

§119. Unauthorized Acts

A. All references to violations of the law in R.S.
32:1261(1) to motor vehicles or motor vehicle dealers shall
also apply to recreational products or recreational product
dealers.

AUTHORITY NOTE: Promulgated in accordance with R.S.
32:1253.

HISTORICAL NOTE: Promulgated by the Office of the

Governor, Division of Administration, Motor Vehicle Commission,
LR 36:

Lessie A. House

Executive Director
0911#107

DECLARATION OF EMERGENCY

Office of the Governor
Division of Adminstration
Office of Statewide Uniform Payroll

Temporary Qualification Procedure
Long-Term Care Insurance Vendors
(LAC 4:111.107)

The Division of Administration through the Office of State
Uniform Payroll, is exercising the emergency provisions of
the Administrative Procedures Act, R.S. 49:953(B), and
pursuant to the authority granted under R.S. 42:455 (A),
adopts the following Emergency Rule effective November 1,
2009. Unless extended, this Rule shall remain in effect for
the maximum period allowed under the APA, or until it
expires under its own terms and conditions, whichever
period is shorter.

The Division of Administration, through the Office of
State Uniform Payroll, finds it necessary to issue this
Emergency Rule to insure continued access by state
employees to long-term care insurance coverage. State
employees paid through the ISIS Human Resource System
may purchase long-term care insurance policies through
payroll deductions. These plans benefit state employees by
providing long-term care benefits due to disability or illness,
and help to protect an employee’s assets if living in assisted
care facilities becomes necessary. Although any number of
vendors may qualify under LAC rules to sell long-term care
insurance through payroll deductions, the sole qualified
vendor has informed the administration that the insurer it

Louisiana Register Vol. 35, No. 11 November 20, 2009

2284

represents will no longer sell such policies in Louisiana after
December 31, 2009. Qualification of additional vendors
and/or insurers takes in excess of one year under existing
rules. In the interim, the welfare of state employees who
may wish to participate in long-term care insurance plans
will be adversely affected unless the ordinary qualification
time frame is temporarily shortened.
Title 4
ADMINISTRATION
Part III. Payroll

Chapter 1. Qualification of Long-Term Care
Insurance Products
§107. Temporary Qualification Procedure Long-Term

Care Insurance Vendors

A. Any vendor seeking to sell long-term care
insurance policies through direct payroll deductions for the
year 2010 may submit a letter of request for an application
form to the Office of State Uniform Payroll (OSUP) no later
than November 20, 2009. OSUP shall reasonably attempt to
accommodate requests for applications made in person, by
mail, by telephone or through electronic means. Application
forms will then be forwarded to vendors to be completed and
submitted to OSUP by December 31, 2009.

B. The ordinary rules controlling application review
and approval are waived in regard to subject applications
submitted on or before December 31, 2009. The following
timetable shall apply insofar as is practicable:

1. starting Jan 4, 2010 OSUP and the Employees
Payroll Benefits Committee will begin review of all
applications;

2. vendors will be notified by February 10, 2010 of
approval or denial;

3. solicitation of approved products may begin March
1, 2010. Payroll deductions may begin with the first pay
period in March 2010.

C. Nothing in this Emergency Rule shall be construed to
waive the minimum requirements established by law for
vendors and insurers offering long-term care insurance
policies through payroll deductions. However, Form SED-3
evidencing an insurer’s compliance with R.S. 42:455 and a
product’s benefits may be verified by the applicant vendor
and submitted directly to OSUP without individual
departmental certification. Any application which cannot be
verified as complying with the requirements of R.S. 42:455
shall be rejected.

D. Any regulation or policy establishing a deadline for
vendors of long-term care insurance policies to enroll a
minimum number of employees within a set period of time
is extended until February 28, 2011. Nothing in this
Emergency Rule shall be construed to prevent any other
vendor from qualifying to solicit and to sell long-term care
insurance policies through payroll deductions by ordinary
process after December 31, 2009.

AUTHORITY NOTE: Promulgated in accordance with R.S.
42:455 (A).

HISTORICAL NOTE: Promulgated by the Office of the
Governor, Division of Administration, Office of Statewide Uniform
Payroll, LR 36:

Angele Davis

Commissioner
0911#006



DECLARATION OF EMERGENCY

Department of Health and Hospitals
Bureau of Health Services Financing

Adult Dentures

Repeal of Reimbursement Rate Reduction
(LAC 50:XXV.701)

The Department of Health and Hospitals, Bureau of
Health Services Financing proposes to amend LAC
50:XXV.701 in the Medical Assistance Program as
authorized by R.S. 36:254 and pursuant to Title XIX of the
Social Security Act. This Emergency Rule is promulgated in
accordance with the provisions of the Administrative
Procedure Act, R.S. 49:953(B)(1) et seq., and shall be in
effect for the maximum period allowed under the Act or until
adoption of the final Rule, whichever occurs first.

In anticipation of projected expenditures in the Medical
Vendor Program exceeding the funding allocated in the
General Appropriations Act for state fiscal year 2010, the
Department of Health and Hospitals, Bureau of Health
Services Financing determined that it was necessary to
amend the provisions governing the reimbursement
methodology for adult denture services to reduce the
reimbursement rates (Louisiana Register, Volume 35,
Number 5).

Act 122 of the 2009 Regular Session of the Louisiana
Legislature allocated additional funds to the Medical Vendor
Program for the purpose of making supplemental payments
to private providers to lessen the impact of potential budget
reductions in state fiscal year 2010. The department
promulgated two Emergency Rules to repeal the provisions
of the May 1, 2009 Emergency Rule and to amend the
reimbursement methodology for adult dentures to adjust the
reimbursement rates (Louisiana Register, Volume 35,
Number 8). The department has now determined that it is
necessary to repeal the provisions of the August 4, 2009
Emergency Rule which adjusted the reimbursement rates for
adult dentures.

Effective November 20, 2009, the Department of Health
and Hospitals, Bureau of Health Services Financing repeals
the August 4, 2009 Emergency Rule which adjusted the
reimbursement rates for adult dentures.

Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part XXV. Adult Dentures
Chapter 7. Reimbursement
§701. Fees

Al .

B. Repealed.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 31:81 (January 2005), repromulgated LR
31:1589 (July 2005), amended by the Department of Health and
Hospitals, Bureau of Health Services Financing, LR 35:
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Interested persons may submit written comments to Jerry
Phillips, Bureau of Health Services Financing, P.O. Box
91030, Baton Rouge, LA 70821-9030. He is responsible for
responding to inquiries regarding this Emergency Rule. A
copy of this Emergency Rule is available for review by
interested parties at parish Medicaid offices.

Alan Levine

Secretary
0911#075

DECLARATION OF EMERGENCY

Department of Health and Hospitals
Bureau of Health Services Financing

Inpatient Hospital Services
Non-Rural, Non-State Hospitals
Outlier Payment Methodology
(LAC 50:V.954)

The Department of Health and Hospitals, Bureau of
Health Services Financing amends LAC 50:V.954 in the
Medical Assistance Program as authorized by R.S. 36:254
and pursuant to Title XIX of the Social Security Act. This
Emergency Rule is promulgated in accordance with the
provisions of the Administrative Procedure Act, R. S.
49:953(B)(1) et seq., and shall be in effect for the maximum
period allowed under the Act.

The Department of Health and Hospitals, Office of the
Secretary, Bureau of Health Services Financing adopted
provisions governing the reimbursement methodology for
payments to disproportionate share hospitals for catastrophic
costs associated with providing medically necessary services
to children less than six years of age (Louisiana Register,
Volume 20, Number 6). These provisions also addressed
payments to all acute care hospitals for catastrophic costs
associated with providing medically necessary services to
infants one year of age or younger. An outlier payment is
calculated on an individual case basis and paid at cost if the
covered charges for medically necessary services exceed a
designated percent of the prospective payment. The June 20,
1994 Rule was subsequently amended to: 1)reduce the
outlier payments made to private (non-state) hospitals by
amending the definition of marginal cost; 2) change the base
period for the hospital calculation of payments; and 3)
establish a deadline for receipt of the written request for
outlier payments (Louisiana Register, Volume 29, Number
6).

In anticipation of projected expenditures in the Medical
Vendor Program exceeding the funding allocated in the
General Appropriations Act for state fiscal year 2010, the
department determined that it was necessary to amend the
provisions of the June 20, 2003 Rule to reduce outlier
payments made to non-rural, non-state hospitals and to
repromulgate these provisions governing outliers in a
codified format for inclusion in the Louisiana Administrative
Code (Louisiana Register, Volume 35, Number 5). Act 122

Louisiana Register Vol. 35, No. 11 November 20, 2009



of the 2009 Regular Session of the Louisiana Legislature
allocated additional funds to the Medical Vendor Program
for the purpose of making supplemental payments to private
providers to lessen the impact of potential budget reductions
in state fiscal year 2010. The department promulgated an
Emergency Rule to repeal the payment reduction provisions
of the May 1, 2009 Emergency Rule which reduced the
outlier payments made to non-rural, non-state hospitals
(Louisiana Register, Volume 35, Number §). This
Emergency Rule is being promulgated to continue the
provisions of the August 4, 2009 Emergency Rule.

Effective December 3, 2009, the Department of Health
and Hospitals, Bureau of Health Services Financing repeals
the payment reduction provisions of the May 1, 2009
Emergency Rule governing outlier payments.

Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part V. Hospital Services
Subpart 1. Inpatient Hospitals
Chapter 9. Non-Rural, Non-State Hospitals
Subchapter B. Reimbursement Methodology
§954. Outlier Payments

A. Pursuant to §1902(s)(1) of Title XIX of the Social
Security Act, additional payments called outlier payments
shall be made to hospitals for catastrophic costs associated
with inpatient services provided to:

1. children less than six years of age who receive
services in a disproportionate share hospital setting; and

2. infants less than one year of age who receive
services in any acute care hospital setting.

B. The marginal cost factor for outlier payments is
considered to be 100 percent of costs after the costs for the
case exceed the sum of the hospital’s prospective payment
and any other payment made on behalf of the patient for that
stay by any other payee.

1. Repealed.

C. To qualify as a payable outlier claim, a deadline of
not later than six months subsequent to the date that the final
claim is paid shall be established for the receipt by the
department of the written request for outlier payments.

D. The hospital specific cost to charge ratio shall be
reviewed bi-annually and updated according to the current
cost report data.

E. Outlier payments are not payable for transplant
procedures.

F -H. Repealed.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR 35:

Interested persons may submit written comments to Jerry
Phillips, Bureau of Health Services Financing, P.O. Box
91030, Baton Rouge, LA 70821-9030. He is responsible for
responding to inquiries regarding this Emergency Rule. A
copy of this Emergency Rule is available for review by
interested parties at parish Medicaid offices.

Alan Levine

Secretary
0911#085
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DECLARATION OF EMERGENCY

Department of Health and Hospitals
Bureau of Health Services Financing

Inpatient Hospital Services
Non-Rural, Non-State Hospitals
Reimbursement Rate Reduction

(LAC 50:V.953, 955, and 959)

The Department of Health and Hospitals, Bureau of
Health Services Financing amends LAC 50:V.953, §955 and
§959 in the Medical Assistance Program as authorized by
R.S. 36:254 and pursuant to Title XIX of the Social Security
Act and as directed by Act 10 of the 2009 Regular Session of
the Louisiana Legislature which states: “The secretary is
directed to utilize various cost containment measures to
ensure expenditures remain at the level appropriated in this
Schedule, including but not limited to precertification,
preadmission screening, diversion, fraud control, utilization
review and management, prior authorization, service
limitations, drug therapy management, disease management,
and other measures as permitted under federal law.” This
Emergency Rule is promulgated in accordance with the
provisions of the Administrative Procedure Act, R. S.
49:953(B)(1) et seq., and shall be in effect for the maximum
period allowed under the Act or until adoption of the final
Rule, whichever occurs first.

As a result of a budgetary shortfall and to avoid a budget
deficit in the medical assistance programs in state fiscal year
2009, the Department of Health and Hospitals, Bureau of
Health Services Financing promulgated an Emergency Rule
to amend the provisions governing the reimbursement
methodology for inpatient hospital services to reduce the
reimbursement rates (Louisiana Register, Volume 35,
Number 2). The final Rule was published September 20,
2009 (Louisiana Register, Volume 35, Number 9). In
anticipation of projected expenditures in the Medical Vendor
Program exceeding the funding allocated in the General
Appropriations Act for state fiscal year 2010, the bureau
determined that it was necessary to amend the provisions
governing the reimbursement methodology for inpatient
hospital services to further reduce the reimbursement rates
(Louisiana Register, Volume 35, Number 5). In compliance
with Act 228 of the 2009 Regular Session of the Louisiana
Legislature, the bureau promulgated an Emergency Rule to
amend the provisions governing the reimbursement
methodology for inpatient hospital services to provide a
supplemental payment to non-rural, non-state hospitals that
demonstrated  substantial financial and operational
challenges in the aftermath of Hurricanes Katrina, Rita,
Gustav and Ike (Louisiana Register, Volume 35, Number 7).

Act 122 of the 2009 Regular Session of the Louisiana
Legislature allocated additional funds to the Medical Vendor
Program for the purpose of making supplemental payments
to private providers to lessen the impact of potential budget
reductions in state fiscal year 2010. The bureau determined
that it was necessary to repeal the rate reduction provisions
of the May 1, 2009 Emergency Rule (Louisiana Register,



Volume 35, Number 8) and amended the reimbursement
methodology for inpatient hospital services to adjust the rate
reductions (Louisiana Register, Volume 35, Number 8). The
bureau subsequently amended the provisions of the July 1,
2009 Emergency Rule for supplemental payments to non-
rural, non-state hospitals to incorporate the provisions of the
August 4, 2009 Emergency Rule which adjusted the rate
reductions (Louisiana Register, Volume 35, Number 10).
This Emergency Rule is being promulgated to amend the
provisions of the August 4, 2009 Emergency Rule to
incorporate the provisions of the October 20, 2009
Emergency Rule for supplemental payments and to
reorganize these provisions in the appropriate place in LAC
50:V.953, 955 and §959.

Taking the proposed per diem rate reduction into
consideration, the department has carefully reviewed the
proposed rates and is satisfied that they are consistent with
efficiency, economy and quality of care and are sufficient to
enlist enough providers so that private (non-state) inpatient
hospital services under the State Plan are available at least to
the extent that they are available to the general population in
the state.

Effective November 20, 2009, the Department of Health
and Hospitals, Bureau of Health Services Financing amends
the provisions of the August 4, 2009 Emergency Rule
governing the reimbursement methodology for inpatient
hospital services.

Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part V. Hospital Services
Subpart 1. Inpatient Hospitals
Chapter 9. Non-Rural, Non-State Hospitals
Subchapter B. Reimbursement Methodology
§953. Acute Care Hospitals

A-T10 L

K. Hospitals Impacted by Hurricane Katrina (Region 1).
Effective for dates of service on or after July 1, 2009, a
quarterly supplemental payment will be issued to qualifying
non-rural, non-state acute care hospitals for services
rendered from July 1, 2009 through December 31, 2010.
Maximum aggregate payments to all qualifying hospitals in
this group (along with those in §963.A and outpatient
supplemental payments) will not exceed $170,000,000.

1. Qualifying Criteria. In order to qualify for the
supplemental payment, the non-rural, non-state acute care
hospital must be located in DHH Administrative Region 1
(New Orleans) and identified in the July 17, 2008 United
States Government Accountability Office report as a hospital
that has demonstrated substantial financial and operational
challenges in the aftermath of Hurricane Katrina.

2. Each eligible hospital shall receive quarterly
supplemental payments which in total do not exceed a
specified individualized hospital limit. Payments will be
distributed based on Medicaid paid claims data from state
fiscal year 2008 service dates. Payments will end on
December 31, 2010 or when the hospital specific cap is
reached, whichever occurs first.

L. Other Hospitals Impacted by Hurricanes Katrina and
Rita. Effective for dates of service on or after July 1, 2009, a
quarterly supplemental payment will be issued to qualifying
non-rural, non-state acute care hospitals for services
rendered from July 1, 2009 through December 31, 2010.
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Maximum aggregate payments to all qualifying hospitals in
this group (along with those in §959.C and §963.B
payments) will not exceed $10,000,000.

1. Qualifying Criteria. Non-rural, non-state acute care
hospitals that do not qualify for payment under §953.E
provisions may receive a supplemental payment if the
hospital is located in either the New Orleans or Lake Charles
metropolitan statistical area (MSA), had at least 1,000 paid
Medicaid days for state fiscal year 2008 service dates and is
currently operational.

2. Each eligible hospital shall receive quarterly
supplemental payments which in total do not exceed
$1,200,000 per hospital for the 18 month period.

a. Payments will be distributed as follows using
Medicaid paid days for state fiscal year 2008 service dates.

i. Qualifying hospitals with greater than 7,500
paid Medicaid days for state fiscal year 2008 service dates
will be paid $60 per Medicaid paid day.

ii. Qualifying hospitals with greater than 1,000,
but less than or equal to 7,500 paid Medicaid days for state
fiscal year 2008 service dates will be paid $130 per
Medicaid paid day.

b. Payments will end on December 31, 2010 or
when the $1,200,000 limit is reached, whichever occurs first.
M. Hospitals Impacted by Hurricanes Gustav and Ike.
Effective for dates of service on or after July 1, 2009, a
quarterly supplemental payment will be issued to qualifying
non-rural, non-state acute care hospitals for services
rendered from July 1, 2009 through December 31, 2010.
Maximum aggregate payments to all qualifying hospitals in
this group (along with §959.D and §963.C payments) will
not exceed $7,500,000.

1. Qualifying Criteria. Non-rural, non-state acute care
hospitals that do not qualify for payment under §953.E or
§953.F may receive a supplemental payment if the hospital
is located in either DHH Administrative Region 2 (Baton
Rouge) or 3 (Thibodaux), had at least 1,000 paid Medicaid
days for state fiscal year 2008 service dates and is currently
operational.

2. Each eligible hospital shall receive quarterly
supplemental payments which in total do not exceed
$1,200,000 per hospital for the 18 month period.

a. Payments will be distributed as follows using
Medicaid paid days for state fiscal year 2008 service dates.

i.  Qualifying hospitals with greater than 20,000
paid Medicaid days for state fiscal year 2008 service dates
will be paid $60 per Medicaid paid day.

ii. Qualifying hospitals with greater than 2,500,
but less than or equal to 20,000 paid Medicaid days for state
fiscal year 2008 service dates will be paid $105 per
Medicaid paid day.

iii.  Qualifying hospitals with greater than 1,000,
but less than or equal to 2,500 paid Medicaid days for state
fiscal year 2008 service dates will be paid $225 per
Medicaid paid day.

b. Payments will end on December 31, 2010 or
when the $1,200,000 limit is reached, whichever occurs first.
N. Effective for dates of service on or after August 4,
2009, the prospective per diem rate paid to acute care
hospitals shall be reduced by 6.3 percent of the per diem rate
on file as of August 3, 2009.
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1. Payments to small rural hospitals as defined in R.R.
40:1300 shall be exempt from this reduction.

2. - 2.b.Repealed.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 34:876 (May 2008), amended LR 34:877
(May 2008), amended by the Department of Health and Hospitals,
Bureau of Health Services Financing, LR 35:1895 (September
2009), LR 35:

§955. Long Term Hospitals

A.-C

D. Hurricane Impacted Hospitals. Effective for dates of
service on or after July 1, 2009, a quarterly supplemental
payment will be issued to qualifying long term hospitals for
services rendered from July 1, 2009 through December 31,
2010. Maximum aggregate payments to all qualifying
hospitals in this group (along with §961.A payments) will
not exceed $500,000.

1. Qualifying criteria. In order to qualify for the
supplemental payment, the long term hospital must have had
at least 100 paid Medicaid days for state fiscal year 2008
service dates and must be located in one of the following
DHH administrative regions:

Region 1 (New Orleans);
Region 2 (Baton Rouge);
Region 3 (Thibodaux);
Region 5 (Lake Charles); or
. Region 9 (Mandeville).

2. Each eligible hospital shall receive quarterly
supplemental payments at the rate of $40 per Medicaid paid
day for state fiscal year 2008 service dates. Payments will
end on December 31, 2010 or when the $500,000 maximum
payment limit for this group is reached, whichever occurs
first.

E. Effective for dates of service on or after August 4,
2009, the prospective per diem rate paid to long term
hospitals for inpatient services shall be reduced by 6.3
percent of the per diem rate on file as of August 3, 2009.

1.-2. Repealed

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR: 34:876 (May 2008), amended by the
Department of Health and Hospitals, Bureau of Health Services
Financing, LR 35:1895 (September 2009), LR 35:

§959. Inpatient Psychiatric Hospital Services

A.-C. ...

D. Free-Standing Psychiatric Hospitals Impacted by
Hurricanes Katrina and Rita. Effective for dates of service
on or after July 1, 2009, a quarterly supplemental payment
will be issued to qualifying free-standing psychiatric
hospitals for services rendered from July 1, 2009 through
December 31, 2010. Maximum aggregate payments to all
qualifying hospitals in this group (along with §953.F and
§961.A payments) will not exceed $10,000,000.

1. Qualifying criteria. Non-rural, non-state free-
standing psychiatric hospitals that do not qualify for
payment under §953.F provisions may receive a
supplemental payment if the hospital is located in either the
New Orleans or Lake Charles metropolitan statistical area
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(MSA), had at least 1,000 paid Medicaid days for state fiscal
year 2008 service dates and is currently operational.

2. Each eligible hospital shall receive quarterly
supplemental payments which in total do not exceed
$1,200,000 per hospital for the 18 month period.

a. Payments will be distributed as follows using
Medicaid paid days for state fiscal year 2008 service dates.

i.  Qualifying hospitals with greater than 7,500
paid Medicaid days for state fiscal year 2008 service dates
will be paid $60 per Medicaid paid day.

ii. Qualifying hospitals with greater than 1,000,
but less than or equal to 7,500 paid Medicaid days for state
fiscal year 2008 service dates will be paid $130 per
Medicaid paid day.

b. Payments will end on December 31, 2010 or
when the $1,200,000 limit is reached, whichever occurs first.

E. Free-Standing Psychiatric Hospitals Impacted by
Hurricanes Gustav and Ike. Effective for dates of service on
or after July 1, 2009, a quarterly supplemental payment will
be issued to qualifying free-standing psychiatric hospitals for
services rendered from July 1, 2009 through December 31,
2010. Maximum aggregate payments to all qualifying
hospitals in this group (along with §953.G and §961.C
payments) will not exceed $7,500,000.

1. Qualifying Criteria. Non-rural, non-state free-
standing psychiatric hospitals that do not qualify for
payment under §953.E or §953.F may receive a
supplemental payment if the hospital is located in either
DHH Administrative Region 2 (Baton Rouge) or 3
(Thibodaux), had at least 1,000 paid Medicaid days for state
fiscal year 2008 service dates and is currently operational.

2. Each eligible hospital shall receive quarterly
supplemental payments which in total do not exceed
$1,200,000 per hospital for the 18 month period.

a. Payments will be distributed as follows using
Medicaid paid days for state fiscal year 2008 service dates.

i.  Qualifying hospitals with greater than 20,000
paid Medicaid days for state fiscal year 2008 service dates
will be paid $60 per Medicaid paid day.

ii. Qualifying hospitals with greater than 2,500,
but less than or equal to 20,000 paid Medicaid days for state
fiscal year 2008 service dates will be paid $105 per
Medicaid paid day.

iii. Qualifying hospitals with greater than 1,000,
but less than or equal to 2,500 paid Medicaid days for state
fiscal year 2008 service dates will be paid $225 per
Medicaid paid day.

b. Payments will end on December 31, 2010 or
when the $1,200,000 limit is reached, whichever occurs first.

F.  Effective for dates of service on or after August 4,
2009, the prospective per diem rate paid to non-rural, non-
state free-standing psychiatric hospitals shall be reduced by
5.8 percent of the rate on file as of August 3, 2009.

1.-2.b. Repealed.

G. Effective for dates of service on or after August 4,
2009, the prospective per diem rate paid to non-rural, non-
state distinct part psychiatric units shall be reduced by 6.3
percent of the rate on file as of August 3, 2009.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health



Services Financing, LR 34:876 (May 2008), amended by the
Department of Health and Hospitals, Bureau of Health Services
Financing, LR 35:1895 (September 2009), LR 35:

Implementation of the provisions of this Rule may be
contingent upon the approval of the U.S. Department of
Health and Human Services, Centers for Medicare and
Medicaid Services (CMY) if it is determined that submission
to CMS for review and approval is required.

Interested persons may submit written comments to Jerry
Phillips, Bureau of Health Services Financing, P.O. Box
91030, Baton Rouge, LA 70821-9030. He is responsible for
responding to inquiries regarding this Emergency Rule. A
copy of this Emergency Rule is available for review by
interested parties at parish Medicaid offices.

Alan Levine

Secretary
0911#076

DECLARATION OF EMERGENCY

Department of Health and Hospitals
Bureau of Health Services Financing

Laboratory and Radiology Services
Reimbursement Rate Reduction
(LAC 50:XIX.4329 and 4334-4337)

The Department of Health and Hospitals, Bureau of
Health Services Financing amends LAC 50:XIX.4329 and
§84334-4337 in the Medical Assistance Program as
authorized by R.S. 36:254, pursuant to Title XIX of the
Social Security Act and as directed by Act 10 of the 2009
Regular Session of the Louisiana Legislature which states:
“The secretary is directed to utilize various cost containment
measures to ensure expenditures remain at the level
appropriated in this Schedule, including but not limited to
precertification, preadmission screening, diversion, fraud
control, utilization review and management, prior
authorization, service limitations, drug therapy management,
disease management, and other measures as permitted under
federal law.” This Emergency Rule is promulgated in
accordance with the provisions of the Administrative
Procedure Act, R. S. 49:953(B)(1) et seq., and shall be in
effect for the maximum period allowed under the Act or until
adoption of the final Rule, whichever occurs first.

As a result of a budgetary shortfall in state fiscal year
2009, the Department of Health and Hospitals, Bureau of
Health Services Financing promulgated Emergency Rules
which reduced the reimbursement rates paid for laboratory
and radiology services (Louisiana Register, Volume 35,
Number 3) and clarified the reimbursement methodology for
radiation therapy centers (Louisiana Register, Volume 35,
Number 6). These provisions were published as a final Rule
on September 20, 2009 (Louisiana Register, Volume 35,
Number 9).

As a result of a budgetary shortfall in state fiscal year
2010, the department determined that it was necessary to
promulgate an Emergency Rule to amend the provisions
governing the reimbursement methodology for laboratory
and radiology services to further reduce the reimbursement
rates (Louisiana Register, Volume 35, Number 8). This

2289

Emergency Rule is being promulgated to amend the
provisions of the August 4, 2009 Emergency Rule to revise
the formatting of LAC 50:XI1X.4329 and §§4334-4337 as a
result of the promulgation of the September 20, 2009 final
Rule governing the reimbursement methodology for
laboratory and radiology services. This action is being taken
to ensure that these provisions are appropriately incorporated
into the Louisiana Administrative Code.

Effective November 20, 2009, the Department of Health
and Hospitals, Bureau of Health Services Financing amends
the provisions of the August 4, 2009 Emergency Rule
governing laboratory and radiology services.

Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part XIX. Other Services
Subpart 3. Laboratory and Radiology

Chapter 43.  Billing and Reimbursement
Subchapter B. Reimbursement

§4329. Laboratory Services (Physicians and

Independent Laboratories)

A.-F

G. Effective for dates of service on or after August 4,
2009, the reimbursement rates for laboratory services shall
be reduced by 4.7 percent of the fee amounts on file as of
August 3, 20009.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 28:1025 (May 2002), amended by the
Department of Health and Hospitals, Bureau of Health Services
Financing, LR 35:1897 (September 2009), LR 35:

§4334. Radiology Services

A.-E.

F. Effective for dates of service on or after August 4,
2009, the reimbursement rates for radiology services shall be
reduced by 4.7 percent of the fee amounts on file as of
August 3, 20009.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
35:1897 (September 2009), LR 35:

§4335. Portable Radiology Services

A.-C.

D. Effective for dates of service on or after August 4,
2009, the reimbursement rates for portable radiology
services shall be reduced by 4.7 percent of the fee amounts
on file as of August 3, 2009.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
30:1026 (May 2004), amended LR 35:1898 (September 2009), LR
35:
§4337.

A.-C.

D. Effective for dates of service on or after August 4,
2009, the reimbursement rates for radiology services
provided by radiation therapy centers shall be reduced by 4.7
percent of the fee amounts on file as of August 3, 2009.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

Radiation Therapy Centers
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HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
35:1898 (September 2009), LR 35:

Implementation of the provisions of this Rule may be
contingent upon the approval of the U.S. Department of
Health and Human Services, Centers for Medicare and
Medicaid Services (CMS), if it is determined that
submission to CMS for review and approval is required.

Interested persons may submit written comments to Jerry
Phillips, Bureau of Health Services Financing, P.O. Box
91030, Baton Rouge, LA 70821-9030. He is responsible for
responding to inquiries regarding this Emergency Rule. A
copy of this Emergency Rule is available for review by
interested parties at parish Medicaid offices.

Alan Levine

Secretary
09114077

DECLARATION OF EMERGENCY

Department of Health and Hospitals
Bureau of Health Services Financing

Mental Health Rehabilitation Program
Service Limitations and
Reimbursement Rate Reduction
(LAC 50:XV.401-405 and 901)

The Department of Health and Hospitals, Bureau of
Health Services Financing adopts LAC 50:XV.401-405 and
amends §901 in the Medical Assistance Program as
authorized by R.S. 36:254, pursuant to Title XIX of the
Social Security Act and as directed by Act 10 of the 2009
Regular Session of the Louisiana Legislature which states:
“The secretary is directed to utilize various cost containment
measures to ensure expenditures remain at the level
appropriated in this Schedule, including but not limited to
precertification, preadmission screening, diversion, fraud
control, utilization review and management, prior
authorization, service limitations, drug therapy management,
disease management, and other measures as permitted under
federal law.” This Emergency Rule is promulgated in
accordance with the provisions of the Administrative
Procedure Act, R. S. 49:953(B)(1) et seq., and shall be in
effect for the maximum period allowed under the Act or until
adoption of the final Rule, whichever occurs first.

As a result of a budgetary shortfall and to avoid a budget
deficit in the medical assistance programs in state fiscal year
2009, the Department of Health and Hospitals, Bureau of
Health Services Financing promulgated an Emergency Rule
which amended the provisions governing the reimbursement
methodology for mental health rehabilitation services to
reduce the reimbursement rates (Louisiana Register, Volume
35, Number 2). The final Rule was published September 20,
2009 (Louisiana Register, Volume 35, Number 9).

As a result of a budgetary shortfall in state fiscal year
2010, the bureau determined that it was necessary to further
reduce the reimbursement rates paid for mental health
rehabilitation services and to establish service limitations
(Louisiana Register, Volume 35, Number 8). This
Emergency Rule is being promulgated to amend the
provisions of the August 4, 2009 Emergency Rule to revise
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the formatting of LAC 50:XV.401-405 and §901 as a result
of the promulgation of the September 20, 2009 final Rule
governing the reimbursement methodology for mental health
rehabilitation services. This action is being taken to ensure
that these provisions are appropriately incorporated into the
Louisiana Administrative Code.

Effective November 20, 2009, the Department of Health
and Hospitals, Bureau of Health Services Financing amends
the provisions of the August 4, 2009 Emergency Rule
governing the reimbursement methodology for mental health
rehabilitation services.

Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE

Part XV. Services for Special Populations

Subpart 1. Mental Health Rehabilitation
Chapter 3. Covered Services and Staffing

Requirements

Subchapter D. Service Limitations
§401. Individual Daily Service Limits

A. Individual daily service limits shall be placed on the
following services.

1. Individual, Family or Group Counseling (any
modifier). The maximum number of units provided on any
given date of service shall not exceed eight units (two
hours).

2. Psychosocial Skills Training. The maximum
number of units provided on any given date of service shall
not exceed 12 units (three hours).

3. Community Supports. The maximum number of
units provided on any given date of service shall not exceed
12 units (three hours).

4. Assessment. The maximum number of units
provided for an initial assessment shall not exceed six units
(1.5 hours).

5. Reassessment. The maximum number of units
provided for a reassessment shall not exceed three units
(0.75 hours).

B. Medicaid will not reimburse services in excess of
these limits.

1. Exceptions may be made on a case-by-case basis
for special circumstances or crisis situations with
documentation of medical necessity. Requests to exceed the
established limits are subject to review and approval by the
department.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR 35:
§403. Combined Daily Service Limits

A. Daily service limits shall be placed on the
combination of counseling, psychosocial skills training and
community support services. The maximum units of service
for a combination of these services shall not exceed a total of
16 units (four hours) on any given date of service.

1. The individual daily service limits in §401 are
applicable to the services that are being combined.

B. Medicaid will not reimburse services in excess of
these limits.

1. Exceptions may be made on a case-by-case basis
for special circumstances or crisis situations with
documentation of medical necessity. Requests to exceed the
established limits are subject to review and approval by the
department.



AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR 35:
§405. Combined Weekly Service Limits

A. Weekly service limits shall be placed on the
combination of counseling, psychosocial skills training and
community support services. The maximum units of service
for a combination of these services shall not exceed a total of
80 units (20 hours) in any given calendar week (Sunday
through Saturday).

1. The individual and combined daily service limits in
§401 and §403 are applicable to these services.

B. Medicaid will not reimburse services in excess of
these limits.

1. Exceptions may be made on a case-by-case basis
for special circumstances or crisis situations with
documentation of medical necessity. Requests to exceed the
established limits are subject to review and approval by the
department.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR 35:
Chapter 9. Reimbursement
§901. Reimbursement Methodology

A.-C.

D. Effective for dates of service on or after August 4,
2009, the reimbursement rates for the following MHR
services shall be reduced by 1.23 percent of the fee amounts
on file as of August 3, 2009:

1. counseling;

2. oral medication administration;

3. psychosocial skills training;

4. community supports; and

5. injections.

E. Effective for dates of service on or after August 4,
2009, the reimbursement rates for parent/family intervention
(intensive) services shall be reduced by 17.6 percent of the
fee amounts on file as of August 3, 2009.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgate by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 31:1091 (May 2005), amended by the
Department of Health and Hospitals, Bureau of Health Services
Financing, LR 35:1899 (September 2009), amended LR 35:

Implementation of the provisions of this Rule may be
contingent upon the approval of the U.S. Department of
Health and Human Services, Centers for Medicare and
Medicaid Services (CMY) if it is determined that submission
to CMS for review and approval is required.

Interested persons may submit written comments to Jerry
Phillips, Bureau of Health Services Financing, P.O. Box
91030, Baton Rouge, LA 70821-9030. He is responsible for
responding to inquiries regarding this Emergency Rule. A
copy of this Emergency Rule is available for review by
interested parties at parish Medicaid offices.

Alan Levine

Secretary
0911#078
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DECLARATION OF EMERGENCY

Department of Health and Hospitals
Bureau of Health Services Financing

Multi-Systemic Therapy
Reimbursement Rate Reduction
(LAC 50:XV.25701)

The Department of Health and Hospitals, Bureau of
Health Services Financing amends LAC 50:XV.25701 in the
Medical Assistance Program as authorized by R.S. 36:254
and pursuant to Title XIX of the Social Security Act and as
directed by Act 10 of the 2009 Regular Session of the
Louisiana Legislature which states: “The secretary is
directed to utilize various cost containment measures to
ensure expenditures remain at the level appropriated in this
Schedule, including but not limited to precertification,
preadmission screening, diversion, fraud control, utilization
review and management, prior authorization, service
limitations, drug therapy management, disease management,
and other measures as permitted under federal law.” This
Emergency Rule is promulgated in accordance with the
provisions of the Administrative Procedure Act, R. S.
49:953(B)(1) et seq., and shall be in effect for the maximum
period allowed under the Act or until adoption of the final
Rule, whichever occurs first.

The Department of Health and Hospitals, Bureau of
Health Services Financing adopted provisions governing the
coverage and reimbursement of multi-systemic therapy
(MST) for youth with serious emotional/behavioral
disturbances who are at risk of out-of-home placement or
returning home from out-of-home placement as a result of
the emotional/behavioral disturbance (Louisiana Register,
Volume 35, Number 2). As a result of a budgetary shortfall,
the Department of Health and Hospitals, Bureau of Health
Services Financing promulgated an Emergency Rule to
amend the provisions governing the reimbursement
methodology for multi-systemic therapy to reduce the
reimbursement rates (Louisiana Register, Volume 35,
Number 8). This Emergency Rule is being promulgated to
continue the provisions of the August 4, 2009 Emergency
Rule. This action is necessary to avoid a budget deficit in the
medical assistance programs.

Effective December 3, 2009, the Department of Health
and Hospitals, Bureau of Health Services Financing amends
the provisions governing the reimbursement methodology
for multi-systemic therapy to reduce the reimbursement
rates.

Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part XV. Services for Special Populations
Subpart 17. Multi-Systemic Therapy
Chapter 257. Reimbursement
§25701. Reimbursement Methodology

A.-A2.

B. Effective for dates of service on and after August 4,
2009, the reimbursement rates for multi-systemic therapy
services will be reduced by 5.17 percent of the rates on file
as of August 3, 2009.
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AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
35:245 (February 2009), amended LR 35:

Implementation of the provisions of this Rule may be
contingent upon the approval of the U.S. Department of
Health and Human Services, Centers for Medicare and
Medicaid Services (CMYS) if it is determined that submission
to CMS for review and approval is required.

Interested persons may submit written comments to Jerry
Phillips, Bureau of Health Services Financing, P.O. Box
91030, Baton Rouge, LA 70821-9030. He is responsible for
responding to inquiries regarding this Emergency Rule. A
copy of this Emergency Rule is available for review by
interested parties at parish Medicaid offices.

Alan Levine

Secretary
0911#086

DECLARATION OF EMERGENCY

Department of Health and Hospitals
Bureau of Health Services Financing

Outpatient Hospital Services
Non-Rural, Non-State Hospitals
Reimbursement Rate Reduction

(LAC:V.5313, 5513, 5713, 5913 and 6115)

The Department of Health and Hospitals, Bureau of
Health Services Financing proposes to amend LAC
50:V.5313, 5513, 5713, 5913 and 6115 in the Medical
Assistance Program as authorized by R.S. 36:254 and
pursuant to Title XIX of the Social Security Act and as
directed by Act 10 of the 2009 Regular Session of the
Louisiana Legislature which states: "The secretary is
directed to utilize various cost containment measures to
ensure expenditures remain at the level appropriated in this
Schedule, including but not limited to precertification,
preadmission screening, diversion, fraud control, utilization
review and management, prior authorization, service
limitations, drug therapy management, disease management,
and other measures as permitted under federal law." This
Emergency Rule is promulgated in accordance with the
provisions of the Administrative Procedure Act, R.S.
49:953(B)(1) et seq., and shall be in effect for the maximum
period allowed under the Act or until adoption of the final
Rule, whichever occurs first.

As a result of a budgetary shortfall in state fiscal year
2009, the Department of Health and Hospitals, Bureau of
Health Services Financing promulgated an Emergency Rule
to reduce the reimbursement paid to non-rural, non-state
hospitals for outpatient services (Louisiana Register, Volume
35, Number 2). The final Rule was published September 20,
2009 (Louisiana Register, Volume 35, Number 9). In
anticipation of projected expenditures in the Medical Vendor
Program exceeding the funding allocated in the General
Appropriations Act for state fiscal year 2010, the bureau
determined that it was necessary to further reduce the
reimbursement rates paid to non-rural, non-state hospitals
for outpatient services (Louisiana Register, Volume 35,
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Number 5). Act 122 of the 2009 Regular Session of the
Louisiana Legislature allocated additional funds to the
Medical Vendor Program for the purpose of making
supplemental payments to private providers to lessen the
impact of potential budget reductions in state fiscal year
2010. The bureau determined that it was necessary to repeal
the provisions of the May 1, 2009 Emergency Rule and to
amend the reimbursement methodology for non-rural, non-
state hospitals to adjust the reimbursement rates for
outpatient services(Louisiana Register, Volume 35, Number
8). This Emergency Rule is being promulgated to amend the
provisions of the August 4, 2009 Emergency Rule to revise
the formatting of LAC 50:V.5313, §5513, §5713, §5913 and
§6115 as a result of the promulgation of the September 20,
2009 final Rule governing the reimbursement methodology
for outpatient hospital services.

Taking into consideration the 5.65 percent reduction in
outpatient hospital rates in state fiscal year 2010, the
Department has carefully reviewed the proposed rates and is
satisfied that they are consistent with efficiency, economy
and quality of care and are sufficient to enlist enough
providers so that private (non-state) outpatient hospital
services under the State Plan are available at least to the
extent that they are available to the general population in the
state. This action is being taken to ensure that these
provisions are appropriately incorporated into the Louisiana
Administrative Code.

Effective November 20, 2009, the Department of Health
and Hospitals, Bureau of Health Services Financing amends
the August 4, 2009 Emergency Rule governing the
reimbursement methodology for outpatient services rendered
by non-rural, non-state hospitals.

Title 50
PULIC HEALTH—MEDICAL ASSISTANCE
Part V. Hospitals
Subpart 5. Outpatient Hospitals
Chapter 53.  Outpatient Surgery
Subchapter B. Reimbursement Methodology
§5313. Non-Rural, Non-State Hospitals

AL

B. Effective for dates of service on or after August 4,
2009, the reimbursement paid to non-rural, non-state
hospitals for outpatient surgery shall be reduced by 5.65
percent of the fee schedule on file as of August 3, 2009.

AUTHORITY NOTE: Promulgated in accordance with R.S.
46:153 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Service Financing, LR
35:1900 (September 2009), amended LR 35:

Chapter 55.  Clinic Services
Subchapter B. Reimbursement Methodology
§5513. Non-Rural, Non-State Hospitals

A L

B. Effective for dates of service on or after August 4,
2009, the reimbursement paid to non-rural, non-state
hospitals for outpatient clinic services shall be reduced by
5.65 percent of the fee schedule on file as of August 3, 2009.

AUTHORITY NOTE: Promulgated in accordance with R.S.
46:153 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Service Financing, LR
35:1900 (September 2009), amended LR 35:



Chapter 57. Laboratory Services
Subchapter B. Reimbursement Methodology
§5713. Non-Rural, Non-State Hospitals

A ..

B. Effective for dates of service on or after August 4,
2009, the reimbursement paid to non-rural, non-state
hospitals for outpatient laboratory services shall be reduced
by 5.65 percent of the fee schedule on file as of August 3,
2009.

AUTHORITY NOTE: Promulgated in accordance with R.S.
46:153 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Service Financing, LR
36:1900 (September 2009), amended LR 35:

Chapter 59. Rehabilitation Services
Subchapter B. Reimbursement Methodology
§5913. Non-Rural, Non-State Hospitals

A ..

B. Effective for dates of service on or after August 4,
2009, the reimbursement paid to non-rural, non-state
hospitals for outpatient rehabilitation services provided to
recipients over the age of three years shall be reduced by
5.65 percent of the fee schedule on file as of August 3, 2009.

AUTHORITY NOTE: Promulgated in accordance with R.S.
46:153 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Service Financing, LR
35:1900 (September 2009), amended LR 35:

Chapter 61. Other Outpatient Hospital Services
Subchapter B. Reimbursement Methodology
§6115. Non-Rural, Non-State Hospitals

A ...

B. Effective for dates of service on or after August 4,
2009, the reimbursement paid to non-rural, non-state
hospitals for outpatient hospital services other than clinical
diagnostic  laboratory services, outpatient surgeries,
rehabilitation services and outpatient hospital facility fees
shall be reduced by 5.65 percent of the rates effective as of
August 3, 2009. Final reimbursement shall be at 78.48
percent of allowable cost through the cost settlement
process.

AUTHORITY NOTE: Promulgated in accordance with R.S.
46:153 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Service Financing, LR
35:1900 (September 2009), amended LR 35:

Implementation of the provisions of this Rule may be
contingent upon the approval of the U.S. Department of
Health and Human Services, Centers for Medicare and
Medicaid Services (CMS), if it is determined that
submission to CMS for review and approval is required.

Interested persons may submit written comments to Jerry
Phillips, Bureau of Health Services Financing, P.O. Box
91030, Baton Rouge, LA 70821-9030. He is responsible for
responding to inquiries regarding this Emergency Rule. A
copy of this Emergency Rule is available for review by
interested parties at parish Medicaid offices.

Alan Levine

Secretary
0911#079
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DECLARATION OF EMERGENCY

Department of Health and Hospitals
Bureau of Health Services Financing

Personal Care Services—Long-Term
Reimbursement Rate Reduction (LAC 50:XV.12917)

The Department of Health and Hospitals, Bureau of
Health Services Financing and the Office of Aging and Adult
Services amends LAC 50:XV.12917 in the Medical
Assistance Program as authorized by R.S. 36:254 and
pursuant to Title XIX of the Social Security Act and as
directed by Act 10 of the 2009 Regular Session of the
Louisiana Legislature which states: “The secretary is
directed to utilize various cost containment measures to
ensure expenditures remain at the level appropriated in this
Schedule, including but not limited to precertification,
preadmission screening, diversion, fraud control, utilization
review and management, prior authorization, service
limitations, drug therapy management, disease management,
and other measures as permitted under federal law.” This
Emergency Rule is promulgated in accordance with the
provisions of the Administrative Procedure Act, R.S.
49:953(B)(1) et seq., and shall be in effect for the maximum
period allowed under the Act or until adoption of the final
Rule, whichever occurs first.

As a result of a budgetary shortfall and to avoid a budget
deficit in the medical assistance programs in state fiscal year
2009, the Department of Health and Hospitals, Bureau of
Health Services Financing and the Office of Aging and Adult
Services promulgated an Emergency Rule to amend the
provisions governing the reimbursement methodology for
long-term personal care services (LT-PCS) to reduce the
reimbursement rates (Louisiana Register, Volume 35,
Number 2). The final Rule was published September 20,
2009 (Louisiana Register, Volume 35, Number 9).

As a result of a budgetary shortfall in state fiscal year
2010, the department determined that it was necessary to
further reduce the reimbursement rates paid for LT-PCS.
(Louisiana Register, Volume 35, Number 8). This
Emergency Rule is being promulgated to amend the
provisions of the August 4, 2009 Emergency Rule to revise
the formatting of LAC 50:XV.12917 as a result of the
promulgation of the September 20, 2009 final Rule
governing the reimbursement methodology for long-term
personal care services. This action is necessary to ensure that
these provisions are appropriately incorporated into the
Louisiana Administrative Code.

Effective November 20, 2009, the Department of Health
and Hospitals, Bureau of Health Services Financing and the
Office of Aging and Adult Services amends the provisions of
the August 4, 2009 Emergency Rule governing the
reimbursement methodology for long-term personal care
services.
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Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part XV. Services for Special Populations
Subpart 9. Personal Care Services
Chapter 129. Long-Term Care
§12917. Reimbursement Methodology

A.-D.

E. Effective for dates of service on or after August 4,
2009, the reimbursement rate for long-term personal care
services shall be reduced by 4.8 percent of the rate on file as
of August 3, 2009.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 29:913 (June 2003), amended by the
Department of Health and Hospitals, Office of Aging and Adult
Services, LR 34:253 (February 2008), LR 34:2581 (December
2008), amended by the Department of Health and Hospitals,
Bureau of Health Services Financing and the Office of Aging and
Adult Services, LR 35:1901 (September 2009), amended LR 35:

Implementation of the provisions of this Rule may be
contingent upon the approval of the U.S. Department of
Health and Human Services, Centers for Medicare and
Medicaid Services (CMYS) if it is determined that submission
to CMS for review and approval is required.

Interested persons may submit written comments to Jerry
Phillips, Bureau of Health Services Financing, P.O. Box
91030, Baton Rouge, LA 70821-9030. He is responsible for
responding to inquiries regarding this Emergency Rule. A
copy of this Emergency Rule is available for review by
interested parties at parish Medicaid offices.

Alan Levine

Secretary
0911#080

DECLARATION OF EMERGENCY

Department of Health and Hospitals
Bureau of Health Services Financing

Pharmacy Program—Medication Administration
HINT Immunizations
(LAC 50:XXIX.123 and 991)

Editor’s Note: Sections 123 and 991 are being repromulgated
to correct a submission error. This Emergency Rule was
originally promulgated in the October 20, 2009 Louisiana

Register on page 2159.

The Department of Health and Hospitals, Bureau of
Health Services Financing adopts LAC 50:XXIX.123 and
§991 in the Medical Assistance Program as authorized by
R.S. 36:254 and pursuant to Title XIX of the Social Security
Act. This Emergency Rule is promulgated in accordance
with the Administrative Procedure Act, R.S. 49:953(B)(1) et
seq., and shall be in effect for the maximum period allowed
under the Act or until adoption of the final Rule, whichever
occurs first.

The U.S. Department of Health and Human Services
(DHHS) renewed the declaration of a public health
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emergency involving novel influenza A (2009 HIN1) on
July 24, 2009. The Centers for Medicare and Medicaid
Services (CMS) subsequently provided guidance and
technical assistance regarding coverage of vaccine
administration and the provision of vaccinations at non-
traditional care sites. In response to the renewed declaration
and CMS guidance, the Louisiana State Health Officer
issued an Emergency Order and Protocol to allow eligible
pharmacists to administer influenza vaccinations. The
Department of Health and Hospitals, Bureau of Health
Services Financing now proposes to amend the provisions
governing the Pharmacy Program to incorporate provisions
to allow payment for the administration of HIN1 vaccine by
qualified Medicaid enrolled pharmacists.

This action is being taken to promote the health and
welfare of Medicaid recipients by facilitating access to the
HINT vaccine. It is estimated that the implementation of this
proposed Rule will increase expenditures in the Medicaid
Program by approximately $1,876,200 for state fiscal year
2009-2010.

Effective October 10, 2009, the Department of Health and
Hospitals, Bureau of Health Services Financing amends the
provisions governing the Pharmacy Program to allow
payment to pharmacies for administration of the HINI
vaccine by qualified pharmacists.

Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part XXIX. Pharmacy
Chapter 1. General Provisions
§123. Medication Administration

A. HINI Vaccine Administration. The department shall
provide coverage for administration of the HIN1 vaccine by
a qualified pharmacist when:

1. the pharmacist has been credentialed by the
Louisiana Board of Pharmacy to administer medications;
and

2. the pharmacist is Medicaid enrolled.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR 36:
Chapter 9. Methods of Payment
Subchapter H. Medication Administration Payments
§991. Vaccine Administration Fees

A. Effective for dates of service on and after October 10,
2009, the reimbursement to pharmacies for immunization
administration (intramuscular or intranasal) performed by
qualified pharmacists, is a maximum of $15.22. This fee
includes counseling, when performed.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR 36:

Implementation of the provisions of this Rule may be
contingent upon the approval of the U.S. Department of
Health and Human Services, Centers for Medicare and
Medicaid Services (CMYS) if it is determined that submission
to CMS for review and approval is required.

Interested persons may submit written comments to Jerry
Phillips, Bureau of Health Services Financing, P.O. Box
91030, Baton Rouge, LA 70821-9030. He is responsible for



responding to inquiries regarding this Emergency Rule. A
copy of this Emergency Rule is available for review by
interested parties at parish Medicaid offices.

Alan Levine

Secretary
0911#081

DECLARATION OF EMERGENCY

Department of Health and Hospitals
Bureau of Health Services Financing

Professional Services Program
Anesthesia Services
Reimbursement Rate Reduction
(LAC 50:IX.15111)

The Department of Health and Hospitals, Bureau of
Health Services Financing amends LAC 50:IX.15111 in the
Medical Assistance Program as authorized by R.S. 36:254
and pursuant to Title XIX of the Social Security Act and as
directed by Act 10 of the 2009 Regular Session of the
Louisiana Legislature which states: “The secretary is
directed to utilize various cost containment measures to
ensure expenditures remain at the level appropriated in this
Schedule, including but not limited to precertification,
preadmission screening, diversion, fraud control, utilization
review and management, prior authorization, service
limitations, drug therapy management, disease management,
and other measures as permitted under federal law.” This
Emergency Rule is promulgated in accordance with the
provisions of the Administrative Procedure Act, R. S.
49:953(B)(1) et seq., and shall be in effect for the maximum
period allowed under the Act or until adoption of the final
Rule, whichever occurs first.

As a result of a budgetary shortfall and to avoid a budget
deficit in the medical assistance programs in state fiscal year
2009, the Department of Health and Hospitals, Bureau of
Health Services Financing promulgated an Emergency Rule
to amend the provisions governing the reimbursement
methodology for anesthesia services to reduce the
reimbursement rates paid to certified registered nurse
anesthetists (CRNAs) for services rendered to Medicaid
recipients (Louisiana Register, Volume 35, Number 3). The
final Rule was published September 20, 2009 (Louisiana
Register, Volume 35, Number 9). In anticipation of projected
expenditures in the Medical Vendor Program exceeding the
funding allocated in the General Appropriations Act for state
fiscal year 2010, the bureau determined that it was necessary
to amend the provisions governing anesthesia services to
further reduce the reimbursement rates paid to CRNAs
(Louisiana Register, Volume 35, Number 5).

Act 122 of the 2009 Regular Session of the Louisiana
Legislature allocated additional funds to the Medical Vendor
Program for the purpose of making supplemental payments
to private providers to lessen the impact of potential budget
reductions in state fiscal year 2010. The department
determined that it was necessary to repeal the provisions of
the May 1, 2009 Emergency Rule (Louisiana Register,
Volume 35, Number 8) and to amend the reimbursement
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methodology for anesthesia services to reduce the
reimbursement rates paid to physicians (Louisiana Register,
Volume 35, Number 8). This Emergency Rule is being
promulgated to amend the provisions of the August 4, 2009
Emergency Rule to incorporate exclusions to the rate
reduction for maternity-related anesthesia services and
anesthesia services rendered to recipients under the age of
16. This Emergency Rule will also revise the formatting of
LAC 50:IX.15111 as a result of the promulgation of the
September 20, 2009 final Rule governing the reimbursement
methodology for anesthesia services.

This action is necessary to assure the availability of
adequate health care services for children and pregnant
women. It is estimated that implementation of this
Emergency Rule will reduce the previously anticipated
savings for the anesthesia services rate reduction from
$544,937 to $418,082 in state fiscal year 2010.

Effective November 20, 2009, the Department of Health
and Hospitals, Bureau of Health Services Financing amends
the provisions of the August 4, 2009 Emergency Rule
governing the reimbursement methodology for anesthesia
services.

Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part IX. Professional Services Program
Subpart 15. Reimbursement
Chapter 151. Reimbursement Methodology
§15111. Anesthesia Services

A.-D.

E. Effective for dates of service on or after August 4,
2009, the reimbursement rates paid for anesthesia services
that are performed under the professional licensure of a
physician (anesthesiologist or other specialty) shall be
reduced by 3.5 percent of the rates in effect on August 3,
2009.

1. Effective for dates of service on or after November
20, 2009, maternity-related anesthesia services and
anesthesia services rendered to recipients under the age of 16
shall be exempt from the August 4, 2009 rate reduction on
anesthesia  services  performed by a  physician
(anesthesiologist or other specialty).

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Bureau of Health Services Financing, LR
35:1902 (September 2009), amended LR 35:

Implementation of the provisions of this Rule may be
contingent upon the approval of the U.S. Department of
Health and Human Services, Centers for Medicare and
Medicaid Services (CMY) if it is determined that submission
to CMS for review and approval is required.

Interested persons may submit written comments to Jerry
Phillips, Bureau of Health Services Financing, P.O. Box
91030, Baton Rouge, LA 70821-9030. He is responsible for
responding to inquiries regarding this Emergency Rule. A
copy of this Emergency Rule is available for review by
interested parties at parish Medicaid offices.

Alan Levine

Secretary
0911#082

Louisiana Register Vol. 35, No. 11 November 20, 2009



DECLARATION OF EMERGENCY

Department of Health and Hospitals
Bureau of Health Services Financing

Professional Services Program
Physician Services
Reimbursement Rate Reduction
(LAC 50:IX.15103)

The Department of Health and Hospitals, Bureau of
Health Services Financing amends LAC 50:IX.15103 in the
Medical Assistance Program as authorized by R.S. 36:254
and pursuant to Title XIX of the Social Security Act and as
directed by Act 10 of the 2009 Regular Session of the
Louisiana Legislature which states: “The secretary is
directed to utilize various cost containment measures to
ensure expenditures remain at the level appropriated in this
Schedule, including but not limited to precertification,
preadmission screening, diversion, fraud control, utilization
review and management, prior authorization, service
limitations, drug therapy management, disease management,
and other measures as permitted under federal law.”

This Emergency Rule is promulgated in accordance with
the provisions of the Administrative Procedure Act, R. S.
49:953(B)(1) et seq., and shall be in effect for the maximum
period allowed under the Act or until adoption of the final
Rule, whichever occurs first.

In compliance with Act 18 of the 2007 Regular Session of
the Louisiana Legislature, the Department of Health and
Hospitals, Office of the Secretary, Bureau of Health Services
Financing amended the provisions governing the
reimbursement methodology for physician services to adjust
the reimbursement rates. In addition, the bureau repealed the
provisions contained in the following rules governing the
reimbursement methodology for physician services:
December 20, 2000; May 20, 2001; August 20, 2002; and
February 20, 2007 (Louisiana Register, Volume 34, Number
8).

As a result of a budgetary shortfall, the Department of
Health and Hospitals, Bureau of Health Services Financing
promulgated an Emergency Rule to adjust the
reimbursement rates paid for physician services (Louisiana
Register, Volume 35, Number 8). This Emergency Rule is
being promulgated to amend the August 4, 2009 Emergency
Rule to incorporate exclusions to the rate reduction for
prenatal evaluation and management, and delivery services
rendered by physicians.

This action is necessary to assure the availability of
adequate health care services for children and pregnant
women. It is estimated that implementation of this
Emergency Rule will reduce the previously anticipated
savings for physician services rate reductions from
$18,455,238 to $14,824,194 in state fiscal year 2010.
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Effective November 20, 2009, the Department of Health
and Hospitals, Bureau of Health Services Financing amends
the provisions of the August 4, 2009 Emergency Rule
governing the reimbursement methodology for physician
services.

Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part IX. Professional Services Program
Subpart 15. Reimbursement
§15103. Physician Services

A.-B.2.

C. Effective for dates of service on or after August 4,
2009, the reimbursement for all physician services rendered
to recipients 16 years of age or older shall be reduced to 80
percent of the 2009 Louisiana Medicare Region 99
allowable or billed charges, whichever is the lesser amount.

1. For those services that are currently reimbursed at a
rate below 80 percent of the Louisiana Medicare Region 99
allowable, effective for dates of service on or after August 4,
2009, the reimbursement for these services shall be
increased to 80 percent of the Louisiana Medicare Region 99
allowable or billed charges, whichever is the lesser amount.
2. The following physician services are excluded from
the rate adjustment:
a. preventive medicine evaluation and management;
b. immunizations;
c. family planning services; and
d. select orthopedic reparative services.
3. Effective for dates of service on or after November
20, 2009, the following physician services are excluded from
the rate adjustment:
a. prenatal evaluation and management; and
b. delivery services.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 34:1629 (August 2008), amended by the
Department of Health and Hospitals, Bureau of Health Services
Financing, LR 35:

Implementation of these provisions may be contingent
upon the approval of the U.S. Department of Health and
Human Services, Centers for Medicare and Medicaid
Services (CMYS), if it is determined that submission to CMS
for review and approval is required.

Interested persons may submit written comments to Jerry
Phillips, Bureau of Health Services Financing, P.O. Box
91030, Baton Rouge, LA 70821-9030. He is responsible for
responding to inquiries regarding this Emergency Rule. A
copy of this Emergency Rule is available for review by
interested parties at parish Medicaid offices.

Alan Levine

Secretary
0911#083



DECLARATION OF EMERGENCY

Department of Health and Hospitals
Bureau of Health Services Financing

Prosthetics and Orthotics
Reimbursement Rate Reduction
(LAC 50:XVIL501)

The Department of Health and Hospitals, Bureau of
Health Services Financing amends LAC 50:XVIL.501 in the
Medical Assistance Program as authorized by R.S. 36:254
and pursuant to Title XIX of the Social Security Act and as
directed by Act 10 of the 2009 Regular Session of the
Louisiana Legislature which states: “The secretary is
directed to utilize various cost containment measures to
ensure expenditures remain at the level appropriated in this
Schedule, including but not limited to precertification,
preadmission screening, diversion, fraud control, utilization
review and management, prior authorization, service
limitations, drug therapy management, disease management,
and other measures as permitted under federal law.” This
Emergency Rule is promulgated in accordance with the
provisions of the Administrative Procedure Act, R. S.
49:953(B)(1) et seq., and shall be in effect for the maximum
period allowed under the Act or until adoption of the final
Rule, whichever occurs first.

As a result of a budgetary shortfall in state fiscal year
2009, the Department of Health and Hospitals, Bureau of
Health Services Financing promulgated an Emergency Rule
to amend the provisions governing the reimbursement
methodology for prosthetic and orthotic devices to reduce
the reimbursement rates (Louisiana Register, Volume 35,
Number 3). In anticipation of projected expenditures in the
Medical Vendor Program exceeding the funding allocated in
the General Appropriations Act for state fiscal year 2010, the
bureau determined that it was necessary to amend the March
7, 2009 Emergency Rule to further reduce the
reimbursement rates paid for prosthetic and orthotic devices
(Louisiana Register, Yolume 35, Number 5). Act 122 of the
2009 Regular Session of the Louisiana Legislature allocated
additional funds to the Medical Vendor Program for the
purpose of making supplemental payments to private
providers to lessen the impact of potential budget reductions
in state fiscal year 2010. The department promulgated
Emergency Rules to repeal the provisions of the May 1,
2009 Emergency Rule (Louisiana Register; Volume 35,
Number 8) and to amend the reimbursement methodology
for prosthetics and orthotics to adjust the reimbursement
rates (Louisiana Register, Yolume 35, Number 8). This
Emergency Rule is being promulgated to amend the
provisions of the August 4, 2009 Emergency Rule to revise
the formatting of LAC 50:XVIL.501 as a result of the
promulgation of the September 20, 2009 final Rule
governing the reimbursement methodology for prosthetics
and orthotics. This action is being taken to ensure that these
provisions are appropriately incorporated into the Louisiana
Administrative Code.

Effective November 20, 2009, the Department of Health
and Hospitals, Bureau of Health Services Financing amends
the August 4, 2009 Emergency Rule governing the
reimbursement methodology for prosthetics and orthotics.
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Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part XVII. Prosthetics and Orthotics
Subpart 1. General Provisions
Chapter 5. Reimbursement
§501. Reimbursement Methodology

A.-C.1.

D. Effective for dates of service on or after August 4,
2009, the reimbursement for prosthetic and orthotic devices
for recipients 21 years of age and older shall be reduced by 4
percent of the fee amounts on file as of August 3, 2009.

1. The rate reduction shall not apply to items that do
not appear on the fee schedule and are individually priced.

AUTHORITY NOTE: Promulgated in accordance with R. S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 31:1597 (July 2005), amended LR 34:881
(May 2008), amended by the Department of Health and Hospitals,
Bureau of Health Services Financing, LR 35:1903 (September
2009), LR 35:

Implementation of the provisions of this Rule may be
contingent upon the approval of the U.S. Department of
Health and Human Services, Centers for Medicare and
Medicaid Services (CMS), if it is determined that
submission to CMS for review and approval is required.

Interested persons may submit written comments to Jerry
Phillips, Bureau of Health Services Financing, P.O. Box
91030, Baton Rouge, LA 70821-9030. He is responsible for
responding to inquiries regarding this Emergency Rule. A
copy of this Emergency Rule is available for review by
interested parties at parish Medicaid offices.

Alan Levine

Secretary
0911#084

DECLARATION OF EMERGENCY

Department of Public Safety and Corrections
Corrections Services

Death Penalty (LAC 22:1.103)

In accordance with the provisions of R.S. 49:953, the
Department of Public Safety and Corrections, Corrections
Services, hereby determines that adoption of an emergency
rule for implementation of the amendment of Department
Regulation Number C-03-001, Death Penalty, is necessary.

The department is amending this rule to comply with the
provisions of R.S. 15:570.E and R.S. 15:570(F), which
specifies the identities of person/s who participate in an
execution of the death sentence who are subject to public
disclosure.

R.S. 15:570(E) prohibits public disclosure of the person/s
selected by the warden of the Louisiana State Penitentiary to
administer the lethal injection. R.S. 15:570(F) prohibits
public disclosure of any person other than the persons
specified in R.S. 15:570(E) who participate in an execution
of the death sentence, either directly or indirectly, and
information about those persons which could lead to the
determination of the identities of those persons shall not be
subject to public disclosure in any manner whatsoever.
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The reason for this Emergency Rule is due to an imminent
execution of a Louisiana death row offender.

For the foregoing reasons, the Department of Public
Safety and Corrections, Corrections Services, has
determined that the adoption of an Emergency Rule for
implementation of Department Regulation Number C-03-
001, Death Penalty, is necessary and hereby provides notice
of its Declaration of Emergency, effective on November 20,
2009, in accordance with R.S. 49:953. This Emergency Rule
shall be in effect for 120 days or until adoption of the final
Rule, whichever occurs first.

Title 22
CORRECTIONS, CRIMINAL JUSTICE AND LAW
ENFORCEMENT
Part I. Corrections
Chapter 1. Secretary's Office
§103. Death Penalty

A. Purpose. To set forth procedures to be followed for
the lethal injection of those individuals sentenced to death.

B. Applicability. Deputy Secretary, Undersecretary,
Chief of Operations and the Wardens of the Louisiana State
Penitentiary and the Louisiana Correctional Institute for
Women. The Secretary and the Wardens of the Louisiana
State Penitentiary and the Louisiana Correctional Institute
for Women are responsible for ensuring that appropriate unit
written policy and procedures are in place to comply with
the provisions of this regulation.

C. Policy. It is the secretary's policy that the department
shall carry out the death penalty in accordance with the
provisions of the Louisiana Revised Statutes. All execution
processes shall be performed in a professional, humane,
sensitive and dignified manner. Executions shall be
conducted at the Louisiana State Penitentiary. The warden of
that facility is responsible for carrying out the death sentence
on the date established by the sentencing court.

D. Incarceration Prior to Execution. Male offenders
sentenced to death shall be incarcerated at the Louisiana
State Penitentiary (LSP) at Angola, Louisiana. Female
offenders sentenced to death shall be incarcerated at the
Louisiana Correctional Institute for Women (LCIW) at St.
Gabriel, Louisiana. Until the time for execution, the warden
shall incarcerate the offender in a manner affording
maximum protection to the general public, the employees of
the department, and the security of the institution. Female
offenders shall be transported to the Louisiana State
Penitentiary for execution as directed by the secretary.

E. Mental Competency. Pursuant to the provisions of
R.S. 15:567.1, a person who is not competent to proceed to
execution may not be executed. A person is not competent to
proceed to execution when he lacks the competence to
understand that he is to be executed, and the reason he is to
suffer that penalty. Any person sentenced to death may raise
the issue of his mental incompetence to proceed to execution
by filing an appropriate petition in the sentencing court. A
person acting as petitioner’s "next friend" or the Secretary of
the Department of Public Safety and Corrections may also
file the petition. The petition shall contain the information
enumerated in R.S. 15:567.1(C). The sentencing court shall
then determine the offender's mental competency in
accordance with R.S. 15:567.1.
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F.  Death Warrant. Upon receipt of a death warrant, the
secretary shall send written notification including a copy of
the warrant to the following:

1. the warden at LSP;

2. the warden at LCIW (if appropriate);

3. the condemned offender, through the appropriate
warden's office;

4. the governor, through the governor's executive
counsel shall be mailed the certified copy of the warrant,
return receipt requested, and the return receipt filed in the
condemned offender’s record; and

5. the clerk of each court of appeal.

G. Communications. The secretary shall establish a
communication system between the governor's office and the
LSP command center.

1. Primary communications shall be via a telephone
line opened directly to the LSP command center from the
execution chamber. This line shall be tested one hour prior to
the scheduled execution. Other than testing, this line shall
remain open.

2. Secondary communication shall be via cellular
telephone.

3. In the event that both the primary and secondary
communications are inoperable, the execution shall be
delayed until communications are established.

H. Media Access

1. The media may contact the warden’s office to
request interviews. If the warden, condemned offender, and
attorney (if represented by counsel) consent, the interview
shall be scheduled for a time convenient to the institution.

2. Should the demand for interviews be great, the
warden may set a day and time for all interviews and may
specify whether the interviews shall be conducted
individually or in “press conference” fashion.

I.  Visits

1. Prior to the scheduled execution, the warden may
approve special visits for the condemned offender.

2. The condemned offender shall not be required to
visit with non-staff visitors that the condemned offender
does not wish to see.

J.  Pre-Execution Activities

1. The warden shall select an appropriate area to serve
as a press room.

2. Approximately 30 calendar days prior to the
scheduled execution date, the LSP execution team shall
begin conducting training sessions no less than once per
week until the scheduled date of the execution.

3. Approximately 14 calendar days prior to the
scheduled execution date:

a. The secretary or designee shall give either
written or verbal notice (followed by written notice placed in
the United States mail within five days thereafter) of the date
and time of the execution to the victim’s parents, or
guardian, spouse and any adult children who have indicated
that they desire such notice. The named parties shall be
given the option of attending the execution. Within three
days of receipt of the notification, the named parties shall
notify, either verbally or in writing, the secretary’s office of
their intention to attend as witness.



b. The warden at LSP shall have the condemned
offender complete the requests for clergy witness,
instructions for disposal of property and funeral
arrangements. All such requests shall be signed in the
presence of a notary.

4. Approximately 10 calendar days prior to the
scheduled execution date:

a. The warden at LSP shall notify the following
individuals/agencies of the date and time of the execution:

i. Louisiana State Police;

ii.  West Feliciana Parish Sheriff;

iii.  West Feliciana Parish Coroner;

iv. the condemned offender's clergy representative
regarding the condemned offender's desire for the clergy
representative to witness the execution.

b. The secretary shall select media representatives
in accordance with Paragraph L.2. of this regulation and
notify the warden of LSP in writing of the names of those
selected.

5. Approximately seven calendar days prior to the
scheduled execution date, the secretary shall notify the
warden of LSP of the names of witnesses selected in
accordance with R.S. 15:570-571.

6. Approximately seven calendar days prior to the
scheduled execution date the warden at LSP shall order that
the condemned offender be constantly monitored. A log
entry must be made every 15 minutes that shall include, but
not be limited to, movement, mood changes, meals served,
showers, telephone calls, etc.

7. In the five calendar days prior to the execution,
access to the execution room shall be restricted in
accordance with institutional policy.

8. Approximately 12 to 24 hours prior to the
scheduled execution:

a. The condemned offender shall be transferred
from death row and housed in the execution building. The 15
minute log shall continue to be maintained.

b. The warden at LSP shall establish a line of
communication with the secretary's office for notice of case
status and/or other significant legal changes.

9. The following events shall take place upon the
condemned offender’s arrival at the execution building.

a. The execution building shall be restricted. Only
the following shall be permitted access:

i. secretary and/or designee(s);

ii.  warden;

iii. deputy wardens;

iv. chaplain;

v. physician;

vi. chief of security;

vii. maintenance superintendent;

viii. any other person deemed necessary by the
warden.

b. The deputy warden/security and/or chief of
security at LSP shall assign security personnel to staff
entrances and checkpoints.

c. The deputy warden/security at LSP shall ensure
that the condemned offender's property is inventoried in
front of the condemned offender. Pursuant to Subparagraph
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J.3.b. of this regulation, the condemned offender shall have
previously specified who is to receive their personal effects.

d. The condemned offender shall be allowed visits
with family, friends and/or private clergy, as approved by the
warden at LSP. Visits will normally terminate by 3 p.m. on
the day of the execution, except visits with a priest, minister,
religious advisor or attorney which will terminate at the
discretion of the warden at LSP or his designee.

e. All communications equipment shall be tested,
including primary and secondary communication with the
secretary and governor's offices.

f. The warden at LSP shall receive updates from
security personnel on crowd control, demonstrations, etc., as
needed.

g. The deputy warden/security and/or chief of
security at LSP shall brief the warden at LSP on the tension
level within the prison population, as needed.

h. The warden at LSP shall advise the secretary of
any unusual activity.

K. Time and Place. The execution shall take place at the
Louisiana State Penitentiary between the hours of 6 p.m. and
9 p.m. [R.S. 15:570(C)]

L. Witnesses. All witnesses shall be over 18 years of age
and all witnesses shall agree to sign the report of execution
(R.S. 15:570-571).

1. The execution shall take place in the presence of
the following witnesses:

a. the warden of the Louisiana State Penitentiary or
designee;

b. the coroner of West Feliciana Parish or deputy;

c. aphysician chosen by the warden;

d. a competent person/s selected by the warden to
administer the lethal injection; and

e. a priest, minister, or religious advisor, if the
offender so requests.

2. Not less than five nor more than seven other
witnesses are required by law to be present. [R.S.
15:570(A)] These witnesses shall be selected as follows.

a.i. Three witnesses shall be members of the news
media selected by the secretary from the following
categories:

(a). arepresentative from the associated press;

(b). a representative selected from the media
persons requesting to be present from the parish where the
crime was committed; and

(c). a representative selected from all other
media persons requesting to be present.

ii. These witnesses must agree to act as pool
reporters for the remainder of the media present and meet
with all media representatives immediately following the
execution.

b. Up to two witnesses may be victim relationship
witnesses [R.S. 15:570(D)]. If more than two victim
relationship witnesses desire to attend the execution, the
secretary is authorized to select from the interested parties
the two victim relationship witnesses who shall be
authorized to attend. In the case of multiple victims' families,
the secretary shall determine the number of witnesses,
subject to availability of appropriate physical space.
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c. The remaining witnesses shall be selected by the
secretary.

3. All persons selected as witnesses shall sign a copy
of the agreement by witness to execution prior to being
transported to the execution room.

M. Execution Procedures

1. The execution shall be conducted in accordance
with established procedures.

2. No cameras or recording devices, either audio or
video, shall be permitted in the execution room.

3. The identity of the person/s specified in
Subparagraph L.1.d. who participates in an execution either
directly or indirectly, shall remain strictly confidential and
shall not be subject to public disclosure in any manner
whatsoever (R.S. 15:570.E-F).

4. The witnesses shall enter the witness room where
they will receive a copy of the condemned offender’s written
last statement, if a written statement is issued.

5. The condemned offender shall then be taken to the
lethal injection room by the escorting officers. Once in the
room, the condemned offender shall be afforded the
opportunity to make a last verbal statement if he so desires.
He shall then be assisted onto the lethal injection table and
properly secured to the table by the officers. Once the
officers exit the room, the warden shall close the curtain to
the witness room and signal the 1.V. technician(s) to enter.
The I.V. technician(s) shall appropriately prepare the
condemned offender for execution and exit the room. The
warden shall re-open the witness room curtain.

6. The person/s designated by the warden and at the
warden’s direction, shall then administer, by intravenous
injection, the appropriate substances in a lethal quantity into
the body of the condemned offender until he is deceased.

7. No employee, including employee witnesses to the
execution, except the secretary or the warden or their
designees, shall communicate with the press regarding any
aspect of the execution except as required by law.

N. Post Execution

1. At the conclusion of the execution, the coroner or
his deputy shall pronounce the condemned offender dead.

2. The warden shall advise the secretary that the
coroner has pronounced the condemned offender dead.

3. The secretary shall advise the governor or designee
that the execution has been carried out.

4. The witnesses shall be escorted from the witness
area.

5. The body of the condemned shall be removed from
the execution chamber.

6. Disposition of the body shall be in accordance with
arrangements made prior to the execution at the condemned
offender's request.

7. The warden shall make a written report reciting the
manner and date of the execution which he and all of the
witnesses shall sign. The report shall be filed with the clerk
of court in the parish where the sentence was originally
imposed. (R.S. 15:571)

O. Debriefing

1. The warden at LSP shall ensure that critical
incident debriefings are available for the execution team and
staff participants.
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2. The LSP religious services coordinator and/or LSP
mental health staff shall be available for debriefing for the
family of the condemned offender.

AUTHORITY NOTE: Promulgated in accordance with R.S.
49:953.

HISTORICAL NOTE: Promulgated by the Department of
Public Safety and Corrections, Office of the Secretary, LR 6:10
(January 1980), amended LR 7:177 (April 1981), amended by the
Department of Public Safety and Corrections, Corrections Services,
LR 17:202 (February 1991), LR 18:77 (January 1992), LR 24:342
(February 1998), LR 25:2410 (December 1999), LR 28:2552
(December 2002), LR 29:2847 (December 2003), LR 31:1600 (July
2005), LR 31:2032 (August 2005), LR 32:2270 (December 2006),
LR 36:

James M. Le Blanc

Secretary
0911#097

DECLARATION OF EMERGENCY

Department of Public Safety and Corrections
Corrections Services

Louisiana Risk Review Panels
(LAC 22:1.107)

In accordance with the provisions of R.S. 49:953, the
Department of Public Safety and Corrections, Corrections
Services, hereby determines that adoption of an Emergency
Rule for implementation of the Louisiana Risk Review
Panels is necessary and that for the following reasons failure
to adopt the Rule on an emergency basis will result in
imminent peril to the public health, safety and welfare.

Act No. 403 of the 2001 Regular Session of the Louisiana
Legislature at R.S. 15:574.22 created the Louisiana Risk
Review Panel within the Department of Public Safety and
Corrections. The Act specified the composition of the
panel(s), call of meetings, powers and duties with regard to
evaluation of the risk to society of release of incarcerated
individuals.

Act No. 45 of the 2006 Regular Session declared that the
provisions of Act No. 403 provided for more lenient
provisions for certain enumerated crimes and that these
penalty provisions were to be applied prospectively. Act No.
45 also provided that the revisions were to be applied
retroactively and applied to any crime committed subject to
the revised penalties, thus increasing the pool of potential
risk review applicants.

Act No. 103 of the 2009 Regular Session also added
additional crimes to further increase the pool of potential
applicants.

In order for the Risk Review Panel to meet its statutory
obligation to properly review each applicant for
consideration relative to his risk of danger to society if
released and in order to assist the department in meeting
revised funding schedules, it is imperative that the panel(s)
be operational as statutorily mandated as soon as possible.

Delays in the implementation of the Risk Review Panel
will greatly impede the ability of the department to meet the
stringent fiscal goals established by the legislature for this



fiscal year. The inability to immediately process applications
and make the requisite recommendations to the Boards of
Parole and Pardon may result in significant fiscal problems
that will negatively impact programs and conditions of
confinement.

For the foregoing reasons, the Department of Public
Safety and Corrections, Corrections Services, has
determined that the adoption of the following Emergency
Rule, effective November 10, 2009, in accordance with R.S.
49:953(B). This Emergency Rule shall be in effect for the
maximum period allowed wunder the Administrative
Procedure Act or until adoption of the final Rule, whichever
occurs first.

Title 22
CORRECTIONS, CRIMINAL JUSTICE
AND LAW ENFORCEMENT
Part I. Corrections
Chapter 1. Secretary's Office
§107. Louisiana Risk Review Panels

A. Purpose. To provide a consistent and reliable
decision-making process for assessing certain non-violent
offender’s risk to commit another crime if released from
incarceration. This process shall also be designed to enhance
the motivation of offenders to participate in the types of
programming that are available to reduce their risk and to
prepare them to reenter the community successfully without
further offense and victimization.

B. Applicability. Deputy Secretary, Undersecretary,
Chief of Operations, Assistant Secretary, Regional Wardens,
Wardens, Director of Probation and Parole, Chairman of the
Parole Board, Chairman of the Board of Pardons and the
Sheriff or Administrator of local jail facilities. Each unit
head is responsible for ensuring that appropriate unit written
policy and procedures are in place to comply with the
provisions of this regulation.

C. Policy. It is the secretary’s policy that the Louisiana
Risk Review Panels shall assess the risk posed by certain
non-violent offenders. The panels shall develop decisional
guidelines to ensure that the criteria utilized to achieve the
decisions, are clear, grounded in evidence-based practice and
centered primarily around the goal of enhancing public
safety and government efficiency.

D. Definitions

Offense—an infraction of any law, rule or code and, for
the purpose of this regulation, includes both felonies and
misdemeanors.

Regional Facility—a state correctional facility located
within one of nine regions of the state, as designated by the
secretary. Each warden of a regional facility shall be
responsible for certain requirements pursuant to the
provisions of this regulation for offenders housed in their
state correctional facility, as well as DPS and C offenders
housed in local jail facilities within their respective region.

E. Panel Composition and Guidelines

1. A total of three risk review panels are hereby
created in the north, central and south regions of the state.
An employee of the secretary’s office shall serve as the
headquarters risk review administrator for all panels. Three
employees of the department (one for each region - north,
central and south) shall serve as regional coordinator for an
assigned panel. Each panel shall consist of five members as
follows:
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a. the secretary or designee who shall be chairman;

b. a psychologist (either licensed or working
directly under the supervision of a licensed psychologist),
who shall be authorized and approved by the secretary;

c. the warden (or his deputy) at the state facility
where the offender is housed or the warden (or his deputy)
of the regional facility for offenders housed in local jail
facilities;

d. aretired judge with criminal law experience who
shall be appointed by the governor; and

e. a probation and parole officer with a minimum of
10 years experience, who shall be appointed by the governor.

2. A majority of the members of each panel shall
constitute a quorum. All official actions of the panel shall
require an affirmative vote of a majority of members present.

3. Each panel and/or panel member may serve in any
region. Each panel shall convene quarterly, as scheduled by
the department, or on the call of the chairman or upon the
request of any three members.

4. Panel members, not employed by the department,
may receive a per diem for each day in actual attendance at a
hearing. The amount shall be fixed by the secretary in
accordance with R.S. 15:574.22(D). All members shall
receive travel reimbursement in accordance with established
procedures.

5. Each chairman shall adhere to and ensure all
meetings are conducted in accordance with the provisions of
R.S. 42:4.1 et seq. (public policy for Open Meetings Law)
and Robert's Rules of Order. Each regional coordinator shall
serve as the official recording officer of the panel, keeping
and distributing notices and decisions of panel meetings.

6. Recommendations submitted for a panel’s
consideration by individuals other than those employed by
the department or the local jail facility where the offender is
assigned shall be in writing and made part of the panel’s
review and hearing record.

F.  Selection Criteria
NOTE: For the purpose of this regulation:

= The instant offense or offenses used to bill the offender
as an HFC shall be considered in determining statutory
eligibility. Prior offenses shall only be considered in
the criminal history review;

= Offenders convicted of a crime of violence, whether it
is the instant offense or a past offense, are not
statutorily eligible for risk review consideration.

1. The following offenders shall not be eligible for
review by the risk review panels:

a. an offender convicted of a crime defined or
enumerated as a crime of violence in R.S. 14:2(B);

b. an offender convicted of a sex offense as defined
in R.S. 15:540 et seq. when the victim was under the age of
18 at the time of the commission of the offense.

c. an offender convicted of a violation of the
Uniform Controlled Dangerous Substances Law, except that
the following offenders shall be evaluated by the panels:

i. an offender convicted of possession as defined
in R.S. 40:966 (C), 967(C), 968(C), or 970(C);

ii. an offender convicted of distribution or
possession with the intent to distribute cocaine where the
offense of conviction involved less than 28 grams of
cocaine;

iii. an offender convicted of distribution or
possession with the intent to distribute marijuana where the
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offense of conviction involved less than one pound of
marijuana;

iv. an offender sentenced under any other
violation of the Uniform Controlled Dangerous Substances
Law who has served the mandatory minimum sentence in
actual custody for the offense or one-half of the sentence
imposed whichever is less;

v. An offender sentenced to a term of life
imprisonment for a violation of the Uniform Controlled
Dangerous Substances Law who has served at least seven
years of the term of imprisonment in actual custody.
However, this provision shall not apply to:

(a). any offender convicted of a sex offense as
provided in section F.1.b.;

(b). any offender sentenced as a habitual offender
under R.S. 15:529.1 where one or more of the crimes for
which the offender was convicted and sentenced under R.S.
15:529.1 was a crime of violence defined or enumerated in
R.S. 14:2(B) as provided for in section F.1.d.

d. An offender sentenced as a habitual offender
under R.S. 15:529.1 where one or more of the crimes for
which the offender was convicted and sentenced under R.S.
15:529.1 was a crime of violence defined or enumerated in
R.S. 14:2(B).

2. Pursuant to this regulation, an offender’s
application may also be denied by the panel for one or any
combination of the following reasons:

a. participating in or recommended for participation
in pre-release programming, including IMPACT and/or a
work release program;

b. 365 days or less until earliest release date;

c. felony detainer(s) or open warrant(s);

d. poor conduct and/or disciplinary record,
including, but not limited to, habitual and compulsive
violent behavior, consistent signs of bad work habits, lack of
cooperation or good faith effort and/or other undesirable
behavior;

e. maximum custody status, except those offenders
assigned to maximum custody based solely upon
classification criteria other than disciplinary reasons;

f.  low level of program activity and/or completion
when compared to program opportunity and availability;

g. extensive habitual and/or violent criminal
history;

h. extensive supervision revocation history;

i.  history of mental illness and/or condition that
would lead to the conclusion that the individual is a danger
to society;

j- communicable or contagious disease and/or
condition for which the offender has not been non-receptive
or non-compliant with prescribed or recommended medical
treatment;

k. possession or use of an illegal or controlled
dangerous substance during the offender’s current term of
incarceration;

I.  poor personal and/or victim restitution payment
history;

m. pursuant to R.S. 15:308, certain offenders are
entitled to apply to the risk review panel; however, such
offenders must meet the eligibility requirements under R.S.
15:1574.22 (G).
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G. Application Procedures

1. Offenders must complete the application for risk
review. An offender’s request for review submitted in any
format other than the official application form may be
returned to the offender without action.

2. Offenders assigned to a state correctional facility
shall submit their application for risk review to the warden
of the facility where they are housed. Offenders assigned to
a local jail facility shall submit their application for risk
review to the warden of the regional facility within which
the local jail facility is located.

3. The application shall be reviewed by a
classification manager or designee of the receiving state
facility to determine whether the offender meets the
minimum statutory eligibility and suitability requirements. If
the classification manager determines the offender is eligible
for panel consideration, the classification manager or
designee shall forward the completed application packet,
including the documents and information specified below,
and a written summary recommendation to the appropriate
regional coordinator:

a. presentence, post sentence and pre-parole report,
if available;

b. bill of information;
sentencing minutes;
master prison record;
reentry accountability plan (ReAP);

Louisiana Risk Need Assessment II (LARNA II);
classification/security summarys;

institutional or jail progress report(s)*;

conduct record;

j- medical, mental
assessments and summary*;

k. educational and vocational
participation and completion summary*;

I. anticipated release plans and other resources
available to the offender in the event of release. If the panel
makes a recommendation to the pardon or parole boards, the
offender must complete all recommended release
programming and submit approved release plans, including
residence plans and other available resources, prior to actual
release.

*The unit head or designee shall ensure this information is

entered into lotus notes on the risk review screening form and
into the department's CAJUN database.

4. If the offender is found to be statutorily eligible, but
not suitable for one of the reasons listed in section F.2., the
classification manager or designee shall forward the
application, along with the documentation and information
required in Paragraph G.3. and a written summary of the
reason(s) for the determination, to the regional coordinator
for final disposition by the panel.

5. If the offender is found to not be statutorily eligible
for risk review panel consideration, the -classification
manager shall forward the application to the regional
coordinator noting the reason for the offender’s statutory
ineligibility.

6. The regional coordinator shall create an official
record upon receipt of a risk review application packet or
ineligibility notice by entering each application into the
CAJUN database and assigning the application a case

P e Ao

health and psychological

assessment(s),



number. For ineligible applications, the regional coordinator
shall notify the offender utilizing the Notice of Decision and

provide additional instructions for reapplication, if
necessary.
7. A comprehensive analysis of each eligible

offender’s application packet shall be conducted by the
regional coordinator, confirming the offender is statutorily,
technically and subjectively eligible for review by a risk
review panel. Offenders shall then be placed on the
appropriate docket in accordance with current panel
guidelines.

8. Each regional coordinator shall maintain a
complete and accurate record of all applications received,
including disposition and reasons, etc. utilizing the
department’s CAJUN database.

H. Panel Review

1. The panel shall review all assimilated and/or
pertinent information during deliberations and assess the
offender’s risk to commit another crime if released from
incarceration. At a minimum, this information shall include
the following:

a. presentence report, if available, master prison
records, medical and psychological records;

b. risk assessment score of the Louisiana Risk Need
Assessment II (LARNAII);

c. recommendations and/or comments submitted by
the sentencing judge, district and/or assistant district
attorney, probation and parole staff, victim and/or victim’s
family and the offender;

d. age of the offender (to include consideration of
chronological age and length of confinement, which may
reduce the offender’s risk of committing another crime);

e. current medical condition (which may reduce the
offender's risk of committing another crime);

f. damage or injury that resulted by the crime
committed;

g. resources available to the offender if released
(e.g., housing, job, educational or skill level, family or other
support); and

h. extent to which the sentence for the instant
offense exceeded the minimum sentence in effect at the time
of sentencing.

2. The relevance of any witness testimony shall be
determined solely at the discretion of the risk review panel.

3. At the discretion of the panel, hearings may be
conducted by live interview, record review, telephone or
video conference or other form of meeting technology.

4. All members of the panel shall vote individually to
recommend or deny (with or without instructions) the
offender to the pardon board or parole board for release
consideration. The panel may also include their
recommendation(s) regarding conditions of an offender’s
release, if granted by a board. Any recommendation of the
panel shall not be binding on the part of either board.

5. The panel may also recommend new or additional
program participation and/or require completion of current
programming, such as IMPACT, substance abuse treatment,
educational or vocational training, etc.

6. The chairman shall notify each offender in writing
of the panel’s decision with instructions, if applicable. All
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decisions shall be compiled and disseminated by the regional
coordinator.

a. A copy of all decisions shall be sent to the
warden, sheriff or jail administrator and the headquarters
risk review administrator. A copy shall also be maintained in
the offender’s master prison record. Unless otherwise
directed by the panel, offenders may only submit an
application for risk evaluation once in a 12-month period
and acceptance shall be at the discretion of the panel.

7. The decision of a risk review panel is final and
shall not be appealed through the administrative remedy
procedure.

I.  Victim Notification. The regional coordinator shall
ensure registered victims receive written notification at the
time the offender is docketed for review by the panel and a
copy of the notification shall be maintained in the offender’s
master prison record.

AUTHORITY NOTE: Promulgated in accordance with R.S.
49:953.

HISTORICAL NOTE: Promulgated by the Department of
Public Safety and Corrections, Corrections Services, LR 28:94
(January 2002), amended LR 29:2847 (December 2003), LR
32:1069 (June 2006), repromulgated LR 32:1247 (July 2006), LR
36:

James M. Le Blanc

Secretary
0911#098

DECLARATION OF EMERGENCY

Department of Social Services
Office of Family Support

CCAP Military Child Care Providers
(LAC 67:111.5107, 5109, and 5113)

The Department of Social Services, Office of Family
Support, has exercised the emergency provision of the
Administrative Procedure Act, R.S. 49:953(B) to adopt LAC
67:111.5107, 5109, 5113, Child Care Assistance Program.
This Rule shall remain in effect for a period of 120 days and
is effective October 30, 2009.

The department has adopted the following Emergency
Rule, finding that an imminent threat to the public health,
safety, and welfare exists. Men and women serving in the
armed forces of the United States and facing deployment to
war zones or combat-support duties are frequently denied
access to child care assistance benefits for their minor
children when their children are cared for by centers licensed
by the Department of Defense.

It is essential to our national security that the effectiveness
of our military troops not be impaired by an inability to
afford quality child care for their minor children on the
military base while on active duty. This Emergency Rule
extends participation to child care facilities on United States
military bases licensed by and through the U.S. Department
of Defense. Adoption of this Emergency Rule will remove
the disparity in quality of child care by assisting low-income
members of the armed forces in paying for care for their
children at high-quality child care facilities located on
military bases.
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Title 67
SOCIAL SERVICES
Part III. Office of Family Support
Subpart 12. Child Care Assistance Program
Chapter 51.  Child Care Assistance Program
Subchapter B. Child Care Providers
§5107. Child Care Provider

A. The head of household, or parent/caretaker relative in
the case of a STEP participant, shall be free to select a child
care provider of his/her choice including center-based child
care (licensed Class A centers, and licensed Class A Head
Start centers which provide before-and-after school care
and/or summer programs, and child care centers licensed by
the Department of Defense), a registered family child day
care home (FCDCH) provider, in-home child care, and
public and non-public BESE-regulated schools which
operate kindergarten, pre-kindergarten, and/or before and
after school care programs.

B. Alicensed Class A center, licensed Class A Head Start
center, or center licensed by the Department of Defense must
be active in the Child Care Assistance Program (CCAP)
Provider Directory, complete and sign a Class A or
Department of Defense provider agreement, as appropriate,
and provide complete and accurate documentation and
information required for direct deposit before payments can
be made to that facility.

C.-Gl.c. ...
d. a Class A or Department of Defense center’s
license is revoked or not renewed.
e -.g.
h. a Class A, Department of Defense, or school

child care provider fails to submit complete and accurate
documentation and information required for Direct Deposit.

G2.-1.2.b.

AUTHORITY NOTE: Promulgated in accordance with 45
CFR Parts 98 and 99, PL. 104-193,Act 152, 2002 First
Extraordinary Session, Act 13, 2002 Reg. Session, Act 58, 2003
Reg. Session, ACF Guidance: ACYF-IM-CC-05-03.

HISTORICAL NOTE: Promulgated by the Department of
Social Services, Office of Family Support, LR 24:357 (February
1998), amended LR 25:2444(December 1999), LR 26:2827
(December 2000), LR 27:1932 (November 2001), LR 28:349
(February 2002), LR 28:1491 (June 2002), LR 29:43 (January
2003), LR 29:189(February 2003), LR 30:496 (March 2004), LR
30:1484 (July 2004), LR 31:102 (January 2005), LR 31:2263
(September 2005), LR 32:1465 (August 2006), LR 32:2097
(November 2006), LR 33:507 (March 2007), LR 34:692 (April
2008), LR 36:

§5109. Payment

A.-B.l.a.

b. the state maximum rate for authorized services
effective January 1, 2007, as indicated below.

Resgular Care for Special Needs Care
Provider Regular 8 Special Needs Incentive for
Infants/Toddlers q
Type Care Care Incentive | Infants/Toddlers
(under age 3)
(under age 3)
Class A $17.50 $18.50 $21.65 $22.65
Class E $15.00 $16.00 $18.50 $19.50
Class R $15.00 $16.00 $18.50 $19.50
Class U $14.50 $15.50 $17.90 $18.90
Class M $17.50 $18.50 $21.65 $22.65
2. Payments to providers on behalf of FITAP b. the state maximum rate for authorized services

recipients will be the lesser of:
a. the provider’s actual charge multiplied by
authorized service days or authorized service hours, or

effective January 1, 2007, as indicated below.

Regular Care for Special Needs Care
Provider | Regular 8 Special Needs Incentive for
Infants/Toddlers 5
Type Care Care Incentive | Infants/Toddlers
(under age 3)
(under age 3)
Class A $17.50 $18.50 $21.65 $22.65
Class E $15.00 $16.00 $18.50 $19.50
Class R $15.00 $16.00 $18.50 $19.50
Class U $14.50 $15.50 $17.90 $18.90
Class M $17.50 $18.50 $21.65 $22.65

B.3.-E.

F.  Electronic disbursement of child care payments shall
be mandatory for all types of CCAP providers. Electronic
disbursement of child care payments includes direct deposit
to the CCAP provider’s bank account (checking or savings)
or payments to a stored value card account for the CCAP
provider. It is mandatory for Class A, Class M, and school
child care providers to utilize direct deposit to receive their
CCAP payments. The fees associated with the use of a stored
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value card are subject to the conditions of that financial
institution.

AUTHORITY NOTE: Promulgated in accordance with 45
CFR Parts 98 and 99, and P.L. 104-193, ACF Guidance: ACYF-IM-
CC-05-03.

HISTORICAL NOTE: Promulgated by the Department of
Social Services, Office of Family Support, LR 24:357 (February
1998), amended LR 25:2445(December 1999), LR 26:2828
(December 2000), LR 27:1933 (November 2001), LR 28:1491
(June 2002), LR 29:1834 (September 2003), LR 30:1485 (July



2004), repromulgated LR 30:2078 (September 2004), amended LR
31:2265 (September 2005), LR 32:1465 (August 2006), LR
32:2097 (November 2006), LR 33:507 (March 2007), LR 34:692
(April 2008), LR 36:
§5113. Disqualification Periods for CCAP Providers

A. A child care provider shall be disqualified from
receiving CCAP payments if the agency determines that
certain acts or violations have been committed by that
provider. CCAP disqualifications shall apply as follows.

1. A criminal background check (CBC) shows that a
provider has been convicted of or pled no contest to any
defense in another jurisdiction whose elements would
constitute an enumerated offense under in R.S.15:587.1(C) if
committed within Louisiana, shall result in permanent
disqualification. If a CBC shows that a person living in or
working in an FCDCH or a person working in a Class A,
Class M, or Class E center shows the person has been
convicted of or pled no contest to any offense enumerated in
R.S.15:587.1(C), or has been convicted of or pled no contest
to any offense in another jurisdiction whose elements would
constitute an enumerated offense under R.S.15:587.1(C) if
committed within Louisiana, the provider shall be
disqualified until that person is no longer living in or
working in the FCDCH or working in the Class A, Class M,
or Class E center. For purposes of this section a conviction
under La C.Cr.P. Artts. 893 or 894, or equivalent provisions
of another jurisdiction, shall constitute a conviction.

2. A Category 1 validated complaint of child abuse or
neglect on the provider shall result in permanent
disqualification. If the Category 1 validated complaint is for
a person living in or working in an FCDCH or for a person
working in a Class A, or Class M, or Class E center, the
provider shall be disqualified until that person is no longer
living in or working in the FCDCH or working in the Class
A, Class M, or Class E center. The following types of
validated complaints of child abuse or neglect are considered
to be Category 1 complaints: bone fracture, factitious
disorder by proxy/Munchausen by proxy syndrome,
poisoning or noxious substance ingestion, suffocation,
whiplash/shaken infant syndrome, HIV/AIDS and hepatitis,
prostitution, sexual intercourse (vaginal or anal), failure to
thrive (non-organic), central nervous system damage/brain
damage/skull fracture, internal injury, subdural hematoma,
torture, wounds, oral sex, sexual exploitation/pornography,
sexually transmitted disease, malnutrition/starvation,
death/abuse, death/neglect, perpetrators who have an
adjudication of a child in need of care, perpetrators with a
voluntary or involuntary termination of parental rights (TPR)
judgment, sexual enticement, simulated intercourse,
abandonment, burns, eye injury, minor head/facial injuries,
tying or confinement, passive abuse, exploitation, sexual
manipulation or fondling, emotional maltreatment,
bruises/cuts/welts/scratches, dislocations or sprains, human
bites, mouth/dental trauma, medical neglect, drug/alcohol
abuse, dependency, and lack of supervision as described in
§5113.A.4. These types of validated complaints of child
abuse or neglect are defined by the Office of Community
Services.

3. A Category 2 validated complaint of child abuse or
neglect on the provider shall result in the corrective action or
disqualification periods described below. If the Category 2
validated complaint is for a person living in or working in an
FCDCH or working in a Class A, Class M, or Class E center,
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the provider shall be disqualified until that person is no
longer living in or working in the FCDCH or working in the
Class A, Class M, or Class E center, or until the corrective
action described below is met or the disqualification period
described below ends, whichever is sooner. The following
types of validated complaints of child abuse or neglect are
considered to be Category 2 complaints: inadequate
clothing, inadequate food, inadequate shelter, and lack of
supervision as described in §5113A.4. These types of
validated complaints of child abuse or neglect are defined by
the Office of Community Services. The corrective action or
disqualification periods for Category 2 validated complaints
are as follows:
3.a. - 6c.

AUTHORITY NOTE: Promulgated in accordance with 45
CFR Parts 98 and 99, P.L.104-193.

HISTORICAL NOTE: Promulgated by the Department of
Social Services, Office of Family Support, LR 34:2208 (October
2008), amended LR 36:

Kristy Nichols

Secretary
0911#043

DECLARATION OF EMERGENCY

Department of Social Services
Office of Family Support

Child Daycare Services and Child
Care Quality Rating System
(LAC 67:111.5121, 7302, 7303, 7305,
7355, 7357, 7359, and 7361)

The Department of Social Services (DSS), Office of
Family Support (OFS), has exercised the emergency
provisions of the Administrative Procedure Act, R.S.
49:953(B) to amend the Louisiana Administrative Code
(LAC) 67:1I1.Subpart 12, Child Care Assistance, and LAC
67:1I1.Subpart 21, Child Care Licensing, and to become
effective upon the signature of the Secretary to comply with
Acts 194, 351 and 343 of the 2009 Regular Session of the
Louisiana Legislature.

Act 194 of the 2009 Regular Session transferred sole
authority over rulemaking and decisions to deny or revoke a
child care facility license from external committees to the
Department of Social Services, makes uniform the
requirements of licensure for all types of facilities, and
shortens the time during which a center may remain open
following revocation. It also requires creation of an Advisory
Council on Child Care to advise the Department on rule-
making for child day care facilities. Act 343 requires the
department to provide current information on influenza,
including known risks of the various strains of the disease
and the risks and benefits of immunization, to parents of
children in child care facilities, including child residential
care facilities. Act 351 requires child day care facilities to
make available to parents information on violations of the
child care minimum standards at those facilities.

LAC 67.1IL.Chapter 51, Subchapters A, B and D will
remain intact without amendment; Subchapter C will be
amended and re-enacted to clarify that a quality star rating
will be revoked if the facility’s license is revoked. LAC 67
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Chapter 73 will be amended and reenacted to create the
Advisory Council on Child Care and Early Education to
comply with Act 194 and to remove references to the former
Class A and Class B Committees abolished by that Act. It
will also be amended to include notification to parents about
requirements regarding licensing surveys and influenza
outbreaks mandated by Acts 351 and 343 of the 2009
Regular Session.

This Rule will remain in effect 120 days and is effective

October 26, 2009.
Title 67
Social Services

Part III. Office of Family Support

Subpart 12. Child Care Assistance
Chapter 51. Child Care Assistance Program
Subchapter C. Child Care Quality Rating System
§5121. Participation

A.-C

D. Centers that have achieved a Star Rating will have
their rating revoked if the child care license is revoked.

AUTHORITY NOTE: Promulgated in accordance with 45
CFR Part 98 and R.S.36:474.

HISTORICAL NOTE: Promulgated by the Department of
Social Services, Office of Family Support, LR 33:2788 (December
2007), amended LR 34:2412 (November 2008), amended by the
Department of Social Services, Office of Family Support, LR 36:

Subpart 21. Child Care Licensing
Chapter 73. Day Care Centers
Subchapter A. Licensing Class '"A'" Regulations for
Child Care Centers
§7302. Authority

A. Legislative Provisions. The State of Louisiana,
Department of Social Services, is charged with the
responsibility for developing and publishing standards for
the licensing of child care centers. The licensing authority of
the Department of Social Services is established by R.S.
46:1401 et seq., making mandatory the licensing of all child
care facilities and child placing agencies, including child
care centers. Under R.S. 46:1403, a child day care center is
defined as a place or facility operated by any institution,
society, agency, corporation, person or persons, or any other
group for the purpose of providing care, supervision, and
guidance of seven or more children, not including those
related to the caregiver, unaccompanied by parent or
guardian, on a regular basis for at least 12 1/2 hours in a
continuous 7-day week. Additionally, related or relative is
defined as the natural or adopted child or grandchild of the
caregiver or a child in the legal custody of the caregiver.

B.-C3....

D. The Louisiana Advisory Council on Child Care and
Early Education

1. The Louisiana Advisory Council on Child Care and
Early Education is hereby created in accordance with R.S.
46:1414, as amended by Acts 2009, No. 194, to provide
input and guidance to the Department of Social Services on
matters pertaining to rules, regulations and standards for
licensure of Class A and Class B day care centers as defined
inR.S. 46:1403(A)(4).

2. The Council shall be composed of 12 voting
members, appointed by the Secretary of the Department of
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Social Services and 9 non-voting ex-officio members. The
membership shall consist of:

a. one parent of a child currently enrolled in a
licensed child care facility;

b. three owners or directors of licensed child care
facilities in Louisiana, and one faith based child care
provider;

c. two professionals and/or faculty of child
development and/or early childhood education programs at
community technical colleges or universities located in
Louisiana;

d. one representative from each of the following
advocacy organizations: the Louisiana Head Start
Association, the Louisiana Partnership for Children and
Families, the Louisiana Association for the Education of
Young Children, the Child Care Association of Louisiana,
and the Louisiana Early Childhood Association of Louisiana;
and

e. nine non-voting ex-officio members consisting of
one representative of each of the following offices or
agencies: the Department of Education Pre-Kindergarten
Program, the Department of Education Child and Adult Care
Food Program, the Louisiana Office of State Fire Marshal,
the Department of Health and Hospitals Office of Sanitarian
Services, the Louisiana Workforce Commission, the
Louisiana State Police Bureau of Criminal Identification,
and three representatives from the Department of Social
Services.

3. Members will be appointed to serve an initial two-
year term on the Council and may be eligible to be
reappointed to serve an additional two-year term.

4. A member shall be automatically removed from the
advisory council if he/she has two or more unexcused
absences during any 12-month period. An absence is
excused for purposes of this Section when the cause is one
which a reasonably-prudent person would deem to take
precedence over fulfillment over a solemn public duty; or, if
the absence is known in advance to be probable, if the
member notifies the chairperson of his/her expected absence
not less than 24 hours in advance of the scheduled meeting.

5. A quorum shall consist of a simple majority of the
active voting members.

6. Whenever a vacancy occurs in any Council seat,
whether by death, resignation, or automatic removal, such
vacant seat shall no longer be counted as an active voting
member in determining a quorum until a successor has been
appointed by the secretary to fill the unexpired term.

7. Officers of the council shall include a chair, vice-
chair and secretary.

8. All meetings shall be conducted in accordance with
the state’s Open Meetings law. Procedural matters shall be
conducted in accordance with the latest edition of Robert’s
Rules of Order.

9. Members shall serve without compensation or
reimbursement.

AUTHORITY NOTE: Promulgated in accordance with R.S.
46:1401 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Health and Human Resources, Office of the Secretary, Division of
Licensing and Certification, LR 13:246 (April 1987), amended by
the Department of Social Services, Office of the Secretary, Bureau



of Licensing, LR 20:450 (April 1994), LR 24:2345 (December
1998), LR 29:1107 (July 2003), repromulgated by the Department
of Social Services, Office of Family Support, LR 33:2755
(December 2007), amended by the Department of Social Services,
Office of Family Support, LR 36:

§7303. Procedures

A.-C2...

C.3.1f the survey reveals that the provider is not meeting
minimum requirements, a decision may be made by the
department for adverse action.

D.-E.l....

2. A provider may appeal the revocation or non-
renewal of a license by submitting a written request to
appeal the decision along with a copy of the notice within 15
days of receipt of the notice of revocation or non-renewal. In
the case of a denial of an initial application for a license, a
provider may appeal the denial by submitting a written
request to appeal the decision within 30 days of receipt of
the notice of denial of application. A request for appeal
should include the specific reasons the decision is believed
to be erroneous and/or the specific reasons the decision is
believed to be incorrect, and mailed to: Department of Social
Services, Bureau of Appeals, P. O. Box 2944, Baton Rouge,
LA 70821-9118.

E3.-FE7. ...

AUTHORITY NOTE: Promulgated in accordance with R.S.
46:1401 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Health and Human Resources, Office of the Secretary, Division of
Licensing and Certification, LR 13:246 (April 1987), amended by
the Department of Social Services, Office of the Secretary, Bureau
of Licensing, LR 20:450 (April 1994), LR 24:2345 (December
1998), LR 29:1108 (July 2003), repromulgated by the Department
of Social Services, Office of Family Support, LR 33:2756
(December 2007), amended by the Department of Social Services,
Office of Family Support, LR 36:

§7305. General Requirements

A.-K.

L. Licensing Surveys; Notice Requirements. In
accordance with Act 351 of the 2009 Regular Legislative
Session, providers shall prominently post information
advising parents or guardians that findings from licensing
surveys are available online which includes the current web
address and that findings from licensing surveys are also
available upon written request to the Department of Social
Services.

M. Influenza Notice to Parents. In accordance with Act
343 of the 2009 Regular Legislative Session, providers shall
make available to each child's parent or legal guardian
information relative to the risks associated with influenza
and the availability, effectiveness, known contraindications
and possible side effects of the influenza immunization. This
information shall include the causes and symptoms of
influenza, the means by which influenza is spread, the places
a parent or legal guardian may obtain additional information
and where a child may be immunized against influenza. The
information shall be updated annually if new information on
the disease is available. The information shall be provided
annually to each licensed facility by the Department of
Social Services and shall be made available to parents or
legal guardians prior to November 1 of each year.

AUTHORITY NOTE: Promulgated in accordance with R.S.
46:1401 et seq.
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HISTORICAL NOTE: Promulgated by the Department of
Health and Human Resources, Office of the Secretary, Division of
Licensing and Certification, LR 13:246 (April 1987), amended by
the Department of Social Services, Office of the Secretary, Bureau
of Licensing, LR 20:450 (April 1994), LR 24:2345 (December
1998), LR 29:1112 (July 2003), repromulgated by the Department
of Social Services, Office of Family Support, LR 33:2760
(December 2007), amended by the Department of Social Services,
Office of Family Support, LR 36:

Subpart 21. Child Care Licensing
Chapter 73. Day Care Centers
Subchapter B. Licensing Class “B” Regulations for
Child Care Centers
§7355. Authority

A. The Louisiana Advisory Council on Child Care and
Early Education

1. The Louisiana Advisory Council on Child Care and
Early Education is hereby created in accordance with R.S.
46:1414, as amended by Acts 2009, No. 194, to provide
input and guidance to the Department of Social Services on
matters pertaining to rules, regulations and standards for
licensure of Class A and Class B day care centers as defined
inR.S. 46:1403(A)(4).

2. The Council shall be composed of 12 voting
members appointed by the Secretary of the Department of
Social Services and 9 non-voting ex-officio members. The
membership shall consist of:

a. one parent of a child currently enrolled in a
licensed child care facility;

b. three owners or directors of licensed child care
facilities in Louisiana, and one faith-based child care
provider;

c. two professionals and/or faculty of child
development and/or early childhood education programs at
community technical colleges or universities located in
Louisiana;

d. one representative from each of the following
advocacy organizations: the Louisiana Head Start
Association, the Louisiana Partnership for Children and
Families, the Louisiana Association for the Education of
Young Children, the Child Care Association of Louisiana,
and the Louisiana Early Childhood Association of Louisiana;
and

e. nine non-voting ex-officio members consisting of
one representative of each of the following offices or
agencies: the Department of Education Pre-Kindergarten
Program, the Department of Education Child and Adult Care
Food Program, the Louisiana Office of State Fire Marshal,
the Department of Health and Hospitals Office of Sanitarian
Services, the Louisiana Workforce Commission, the
Louisiana State Police Bureau of Criminal Identification,
and three representatives from the Department of Social
Services.

3. Members will be appointed to serve an initial two-
year term on the Council and may be eligible to be
reappointed to serve an additional two-year term.

4. A member shall be automatically removed from the
advisory council if he/she has two or more unexcused
absences during any 12-month period. An absence is
excused for purposes of this Section when the cause is one
which a reasonably-prudent person would deem to take
precedence over fulfillment over a solemn public duty; or, if
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the absence is known in advance to be probable, if the
member notifies the chairperson of his/her expected absence
not less than 24 hours in advance of the scheduled meeting.

5. A quorum shall consist of a simple majority of the
active voting members.

6. Whenever a vacancy occurs in any Council seat,
whether by death, resignation, or automatic removal, such
vacant seat shall no longer be counted as an active voting
member in determining a quorum until a successor has been
appointed by the secretary to fill the unexpired term.

7. Officers of the council shall include a chair, vice-
chair and secretary.

8. All meetings shall be conducted in accordance with
the state’s Open Meetings law. Procedural matters shall be
conducted in accordance with the latest edition of Robert’s
Rules of Order.

9. Members shall serve without compensation or
reimbursement.

B. Penalties. The penalty for the operation of a center
without a valid license is a fine of not less than $75 and not
more than $250 for each day of operation without a license.

C. Injunctions. If any child care facility operates without
a valid license issued by the department, the department may
file suit in the district court in the parish in which the facility
is located for injunctive relief. This injunctive order may
include a temporary restraining order to restrain the
institution, society, agency, corporation, person or persons,
or any other group operating the child care facility from
continuing the violation.

D. Inspections. It shall be the duty of the Department of
Social Services, through its duly authorized agents, to
inspect at regular intervals not to exceed one year or as
deemed necessary by the department and without previous
notice all child care facilities and child-placing agencies
subject to the provisions of the Chapter (R.S. 46:1401 et
seq.). The facility shall be open to inspection at all times
during working hours or when children are in care by the
parents or legal guardians of children in care and by all
authorized inspection personnel.

E. Waivers. The Secretary of the Department of Social
Services, in specific instances, may waive compliance with a
minimum standard if it is determined that the economic
impact is sufficiently great to make compliance impractical.
These standards may be waived only if the health and well
being of the staff and/or the children are not placed in
danger.

AUTHORITY NOTE: Promulgated in accordance with R.S.
46:1401 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Health and Human Resources, Office of the Secretary, Division of
Licensing and Certification, LR 13:246 (April 1987), amended by
the Department of Social Services, Office of the Secretary, LR
18:970 (September 1992), LR 26:1635 (August 2000),
repromulgated by the Department of Social Services, Office of
Family Support, LR 33:2770 (December 2007), amended by the
Department of Social Services, Office of Family Support, LR 36:
§7357. Definitions

A. The following are definitions of terms used in these
minimum standards.

Bureau—the Bureau of Licensing of the Louisiana
Department of Social Services.

Child Care Center—any place or facility operated by
any institution, society, agency, corporation, person or
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persons, or any other group for the purpose of providing
care, supervision, and guidance of seven or more children,
not including those related to the caregiver, unaccompanied
by parent or guardian, on a regular basis for at least twelve
and one-half hours in a continuous seven-day week. Related
or relative is defined as the natural or adopted child or
grandchild of the caregiver or a child in the legal custody of
the caregiver.

Child Care Staff—an individual directly involved in the
care and supervision of the children in the center.

ks

Committee on Private Child Care—Repealed.
ke

AUTHORITY NOTE: Promulgated in accordance with R.S.
46:1401 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Health and Human Resources, Office of the Secretary, Division of
Licensing and Certification, LR 13:246 (April 1987), amended by
the Department of Social Services, Office of the Secretary, LR
18:970 (September 1992), LR 26:1636 (August 2000),
repromulgated by the Department of Social Services, Office of
Family Support, LR 33:2770 (December 2007), amended by the
Department of Social Services, Office of Family Support, LR 36:
§7359. Procedures

A.-F.10.

G. Appeal Procedure

1. A provider may appeal the revocation or non-
renewal of a license by submitting a written request to
appeal the decision along with a copy of the notice within 15
days of receipt of the notice of revocation or non-renewal. A
prospective provider may appeal the denial of an initial
application by submitting a written request to appeal the
decision within 30 days of receipt of the notice of denial of
application. A request for appeal shall include the specific
reasons the provider believes the decision to be erroneous
and/or the specific reasons the decision is believed to be
incorrect, and mailed to: Department of Social Services,
Bureau of Appeals, P. O. Box 2944, Baton Rouge, LA
70821-9118.

G2.-H....

AUTHORITY NOTE: Promulgated in accordance with R.S.
46:1401 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Health and Human Resources, Office of the Secretary, Division of
Licensing and Certification, LR 13:246 (April 1987), amended by
the Department of Social Services, Office of the Secretary, LR
18:970 (September 1992), LR 26:1636 (August 2000),
repromulgated by the Department of Social Services, Office of
Family Support, LR 33:2771 (December 2007), amended by the
Department of Social Services, Office of Family Support, LR 36:
§7361. General Requirements

A -T

K. Licensing Surveys; Notice Requirements. In
accordance with Act 351 of the 2009 Regular Legislative
Session, providers shall prominently post information
advising parents or guardians that findings from licensing
surveys are available online which includes the current web
address and that findings from licensing surveys are also
available upon written request to the Department of Social
Services.

L. Influenza Notice to Parents. In accordance with Act
343 of the 2009 Regular Legislative Session, providers shall
make available to each child's parent or legal guardian
information relative to the risks associated with influenza



and the availability, effectiveness, known contraindications
and possible side effects of the influenza immunization. This
information shall include the causes and symptoms of
influenza, the means by which influenza is spread, the places
a parent or legal guardian may obtain additional information
and where a child may be immunized against influenza. The
information shall be updated annually if new information on
the disease is available. The information shall be provided
annually to each licensed facility by the Department of
Social Services and shall be made available to parents or
legal guardians prior to November 1 of each year.

AUTHORITY NOTE: Promulgated in accordance with R.S.
46:1401 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Health and Human Resources, Office of the Secretary, Division of
Licensing and Certification, LR 13:246 (April 1987), amended by
the Department of Social Services, Office of the Secretary, Bureau
of Licensing, LR 20:450 (April 1994), LR 24:2345 (December
1998), LR 29:1112 (July 2003), repromulgated by the Department
of Social Services, Office of Family Support, LR 33:2760
(December 2007), amended by the Department of Social Services,
Office of Family Support, LR 36:

Kristy H. Nichols

Secretary
0911#003

DECLARATION OF EMERGENCY

Department of Wildlife and Fisheries
Wildlife and Fisheries Commission

Delay of Oyster Season Opening

In accordance with the emergency provisions of the
Administrative Procedure Act, R.S. 49:953(B) and R.S.
49:967(D), and under the authority of R.S. 56:433(B)1
which provides that the Wildlife and Fisheries Commission
may designate what parts or portions of the natural reefs
may be fished for oysters and it may suspend the fishing of
oysters altogether from natural reefs not leased by it when
such reefs are threatened with depletion as determined by the
department, and a Resolution adopted by the Wildlife and
Fisheries Commission on August 6, 2009 which authorized
the Secretary of the Department of Wildlife and Fisheries to
take emergency action if necessary to close areas based on
oyster mortality and adverse impacts to oyster reefs and to
delay the season in areas where significant spat catch has
occurred with good probability of survival, the Secretary
hereby declares:

The 2009/2010 oyster season in the following areas,
which was scheduled to open at one-half hour before sunrise
on Wednesday, October 28, 2009 will be delayed as
indicated below. Biological sampling during the first two
weeks of October 2009 has shown the occurrence of a
successful spat set in these areas. These spat represent future
oyster stocks and protecting them are in the best interest of
the oyster resource; a resource which is currently well below
the long-term average of historical stock size. Therefore the
following areas will remain closed as indicated below:

1. That portion of the public oyster seed grounds in St.
Bernard Parish north of a line of latitude 30 degrees 00
minutes 00.0 seconds N and east of a line of longitude 89
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degrees 22 minutes 50.0 seconds W will remain closed until
further notice.

2. The Sister Lake Public Oyster Seed Reservation in
Terrebonne Parish will remain closed until one-half hour
before sunrise on Friday, October 30, 2009. It will then open
and remain open until one-half hour after sunset on
November 12, 2009.

Robert J. Barham

Secretary
0911#002

DECLARATION OF EMERGENCY

Department of Wildlife and Fisheries
Wildlife and Fisheries Commission

Elmer’s Island Wildlife Refuge (LAC 76:111.337)

The Elmer’s Island Wildlife Refuge was opened for public
access on July 3, 2009. More than 800 people participated in
fishing, crabbing, swimming and sun bathing during that
holiday weekend. Since the refuge’s opening it has been
heavily used by the public, as it is commonly regarded as
one of the premiere bank fishing locations in south central
Louisiana. A recent attempt to clean up the refuge yielded in
excess of 6,000 pounds of trash being removed.

Because of this heavy use, and in some instances misuse
of the area, there is an urgent need to establish rules in order
to protect the public health, safety and welfare. There is an
immediate need to regulate the possession of glass
containers, excessive vehicle speed and careless vehicle
operations on the refuge and to enact and enforce other rules
necessary for the health, safety and welfare of the visiting
public. The absence of an existing Rule impairs the
department’s legal authority to enforce and protect the public
health, safety and welfare. For these reasons, it is imperative
that regulations be put in place immediately.

It is necessary for the Wildlife and Fisheries Commission
to invoke the emergency provisions of the Administrative
Procedure Act, R.S. 49:953(B) to adopt this Rule. This
Declaration of Emergency will become effective on
November 5, 2009 and will supersede that Declaration of
Emergency published in the October 20, 2009 Louisiana
Register. It shall remain in effect for the maximum period
allowed under the Administrative Procedure Act or until
adoption of the final Rule.

Title 76
WILDLIFE AND FISHERIES
Part IT1. State Game and Fish Preserves and Sanctuaries

Chapter 3. Particular Game and Fish Preserves,
Wildlife Management Areas, Refuges and
Conservation Areas

§337. Elmer’s Island Wildlife Refuge

A. Visitor Regulations for Elmer’s Island Wildlife
Refuge
1. Use of the refuge will be permitted from 30 minutes
before official sunrise to 30 minutes after official sunset.
This includes any land access routes to the refuge. No person
or vehicle shall remain on the Elmer’s Island Wildlife
Refuge or any land access routes during the period from 30
minutes after official sunset to thirty minutes before sunrise.
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2. No person shall possess any glass bottles, glass
drink containers or other glass products on Elmer’s Island
Wildlife Refuge.

3. The secretary of the department may restrict access
to the refuge whenever circumstances exist such that
restrictions are necessary to protect the Refuge or the public
from harm. No person shall enter onto or be on the grounds
of Elmer’s Island Wildlife Refuge during a restricted access
period; or alternatively shall do so only in accordance with
restrictions set forth by the secretary.

4. No person shall discharge or fire any firearms
including muzzleloaders, or bows and arrows or crossbows
on Elmer’s Island.

5. No person shall commercially fish, conduct any
guiding service, hunt, pursue, kill, molest or intentionally
disturb any type of wildlife on the refuge, except for the
legal recreational harvest of living aquatic resources.

6. No person shall be in areas marked as restricted by
signs posted by the department.

7. No person shall operate any vehicles in a restricted
area. No person shall operate a vehicle in an unsafe or
careless manner as to endanger life or property or at any
speed in excess of 5 miles per hour.

AUTHORITY NOTE: Promulgated in accordance with R.S.
56:6, R.S. 56:109, R.S. 56:109.2, R.S. 56:763 and R.S. 56:781 et
S€q.

(iIISTORICAL NOTE: Promulgated by the Department of
Wildlife and Fisheries, Wildlife and Fisheries Commission, LR 36:

Robert J. Samanie, I1I

Chairman
0911#055

DECLARATION OF EMERGENCY

Department of Wildlife and Fisheries
Wildlife and Fisheries Commission

Greater Amberjack Commercial Season Closure

The commercial season for the harvest of greater
amberjack in Louisiana state waters will close effective
12:01 a.m. on November 7, 2009. The secretary has been
informed that the commercial season for greater amberjack
in the federal waters of the Gulf of Mexico off the coast of
Louisiana will close at 12:01 a.m. on November 7, 2009, and
will remain closed until 12:01 a.m. January 1, 2010.

In accordance with the emergency provisions of R.S.
49:953(B), the Administrative Procedure Act, R.S. 49:967
which allows the Department of Wildlife and Fisheries and
the Wildlife and Fisheries Commission to use emergency
procedures to set finfish seasons, R.S. 56:326.3 which
provides that the Wildlife and Fisheries Commission may set
seasons for saltwater finfish, and the authority given to the
secretary of the department by the commission in its
resolution of January 8, 2009 to modify opening and closing
dates of 2009 commercial reef fish seasons in Louisiana
state waters when he is informed by the Regional Director of
NOAA Fisheries that the seasons have been closed in
adjacent federal waters, and that NOAA Fisheries requests
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that the season be modified in Louisiana state waters, the
secretary hereby declares:

The commercial fisheries for greater amberjack in
Louisiana waters will close at 12:01 a.m. on November 7,
2009, and remain closed until 12:01 a.m., January 1, 2010.
Effective with this closure, no person shall commercially
harvest, possess, purchase, barter, trade, sell or attempt to
purchase, barter, trade or sell greater amberjack whether
within or without Louisiana waters. Nothing shall prohibit
the possession or sale of fish legally taken prior to the
closure providing that all commercial dealers possessing
greater amberjack taken legally prior to the closure shall
maintain appropriate records in accordance with R.S.
56:306.5 and R.S. 56:306.6.

The secretary has been notified by NOAA Fisheries that
the commercial greater amberjack season in Federal waters
of the Gulf of Mexico will both close at 12:01 a.m. on
November 7, 2009, and the season will remain closed until
12:01 a.m. January 1, 2010. Having compatible season
regulations in state waters is necessary to provide effective
rules and efficient enforcement for the fishery, to prevent
overfishing of the species in the long term.

Robert J. Barham

Secretary
0911#054

DECLARATION OF EMERGENCY

Department of Wildlife and Fisheries
Wildlife and Fisheries Commission

Lake Darbonne Fishing Closure

Due to excessive high water from extraordinary rainfall in
Union Parish, Lake Darbonne and its tributaries are
experiencing flooding, and the surrounding houses and
camps are vulnerable to wakes from boat traffic from fishing
and boating activities. Therefore it is necessary to close this
area to all fishing activities and ensure boat traffic proceeds
without making any waves. In accordance with the
provisions of R.S. 56:6.1 and R.S. 34:851.27, Lake
Darbonne and its tributaries are hereby closed to any fishing,
and effective with the closure, no person shall fish or possess
fish or operate any watercraft in excess of bare steerage
speed, the slowest speed the vessel can travel while allowing
the minimum operator to maintain directional control of the
vessel to produce the minimum water surface turbulence.
There is hereby established a “No Wake” zone on Lake
Darbonne and its tributaries. This Declaration of Emergency
shall become effective October 16, 2009 and shall remain in
effect for the maximum period allowed under the
Administrative Procedure Act or until rescinded by the
Secretary.

Robert J. Barham

Secretary
0911#001



Rules

RULE

Department of Agriculture and Forestry
Office of Agriculture and Environmental Sciences

Daily Risk Position Report
(LAC 7:XXVII.123, 141 and 143)

In accordance with the Administrative Procedure Act, R.S.
49:950 et seq., and with the enabling statute, R.S. 3:3405,
the Louisiana Agricultural Commodities Commission
(commission), has amended regulations regarding the
monthly submission of the daily risk position report by grain
dealers.

The requirement of a monthly submission of a grain
dealer’s daily risk position report has become burdensome to
the grain industry. The initial intention of the requirement for
a grain dealer to submit a daily risk position report was to
monitor a grain dealer’s net worth position versus their risk
position on a monthly basis. However, in order to achieve an
accurate analysis, a grain dealer would have to keep a
constant updated financial statement reflecting their net
worth on a monthly basis rather than an annual basis.
Maintaining a constant updated financial statement would be
costly and burdensome on the grain dealer. Therefore, it has
been determined by the commission that the requirement for
the submission of the daily risk position report imposes an
unnecessary hardship on the industry and should be
repealed.

These rules are enabled by R.S. 3:3405 and 3:3419.

Title 7
AGRICULTURE AND ANIMALS
Part XXVII. Agricultural Commodity Dealer and
Warehouse Law

Chapter 1. Louisiana Agricultural Commodities
Commission
§123. Requirements Applicable to All Grain Dealers

A -L

J. Each grain dealer shall adopt and post in a prominent
place a policy for sampling and grading grain within 72
hours from the time the grain is delivered to the grain dealer.

K. No grain dealer license shall be issued unless the
grain dealer staff includes a certified grain sampler and
grader.

AUTHORITY NOTE: Promulgated in accordance with R.S.
3:3405, R.S. 3:3411, R.S. 3:3413 and R.S. 3:3419.

HISTORICAL NOTE: Promulgated by the Department of
Agriculture, Agricultural Commodities Commission, LR 9:301
(May 1983), amended LR 10:75 (February 1984), LR 12:287 (May
1986), LR 35:2311 (November 2009).
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§141. Records Required to be Maintained
A -A.
8. settlement of distribution sheets;
9. weight sheets;
10. perpetual inventory record;
11. insurance file, including copies of monthly reports
to carriers;
12. record of all assessments collected and remitted;
13. copies of all outstanding contracts;
14. copies of all outstanding notes and mortgages
affecting the business;
15. a sample of each lot of grain which contains
damage in excess of 7 1/2 percent shall be:
a. maintained for five days from the original grade
date; and
b. maintained in separate containers.

AUTHORITY NOTE: Promulgated in accordance with R.S.
3:3405, R.S. 3:3414.3, and R.S. 3:3419.

HISTORICAL NOTE: Promulgated by the Department of
Agriculture, Office of Agro-Consumer Services, Agricultural
Commodities Commission, LR 9:309 (May 1983), amended LR
12:288 (May 1986), amended by the Department of Agriculture and
Forestry, Office of the Commissioner, LR 24:625 (April 1998), LR
35:2311 (November 2009).

§143. Reports Required

A L

B. No later than the fifteenth day of each month each
warehouse shall file a copy of his daily inventory report for
the preceding month with the commission.

B.1.-D. ...

AUTHORITY NOTE: Promulgated in accordance with R.S.
3:3405 and R.S. 3:3419.

HISTORICAL NOTE: Promulgated by the Department of
Agriculture, Office of Agro-Consumer Services, Agricultural
Commodities Commission, LR 9:310 (May 1983), amended by the
Department of Agriculture and Forestry, Office of Agro-Consumer
Services, Agricultural Commodities Commission, LR 19:1302
(October 1993), LR 35:2311 (November 2009)

Small Business Statement

The impact of the proposed Rule on small businesses as
defined in the Regulatory Flexibility Act has been
considered. It is estimated that the proposed action is not
expected to have a significant adverse impact on small
businesses. The agency, consistent with health, safety,
environmental and economic welfare factors has considered
and, where possible, utilized regulatory methods in the
drafting of the proposed Rule that will accomplish the
objectives of applicable statutes while minimizing the
adverse impact of the proposed Rule on small businesses.

Mike Strain, D.V.M.

Commissioner
0911#060
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RULE

Board of Elementary and Secondary Education

Bulletin 111—The Louisiana School, District,
and State Accountability System
(LAC 28:LXXXIIIL.603, 611, 1601, 1603,
1901, 1903, 2101, 3101-3111, and 4909)

In accordance with R.S. 49:950 et seq., the Administrative
Procedure Act, the Board of Elementary and Secondary
Education has amended Bulletin 111—The Louisiana
School, District, and State Accountability System: §603,
Determining a Cohort for a Graduation Index, §611,
Documenting a Graduation Index, §3101, Appeals/Waivers
and Data Certification Processes, §3105, General
Guidelines—Parent/School-Level Requests, §3107, General
Guidelines—Local Board of Education—Level Requests,
§3109, Criteria for Appeal, §3111, Criteria for Waiver,
§1601, Entry into and Exit from Academically Unacceptable
School Status, §1603, Requirements for Academically
Unacceptable Schools, §1901, District Level Tasks, §1903,
District Support at Each Level, §2101, State Support at Each
Level, and §4909, Additional State Support. Act 478 of the
1997 Regular Legislative Session called for the development
of an accountability system for the purpose of implementing
fundamental changes in classroom teaching by helping
schools and communities focus on improved student
achievement. The state's accountability system is an
evolving system with different components that are required
to change in response to state and federal laws and
regulations.

The changes in Bulletin 111, Chapter 6 provide detail of
how the cohort is determined for a graduation index and how
a graduation index is documented.

The changes in Bulletin 111, Chapter 31 address the
timeframe of the appeal/waiver and data certification process
impacting schools and guidelines to submit the proper
documentation related to the accountability system.

The changes in Bulletin 111, Chapters 16, 19, 21, and 49
establish reasonable guidelines to remove content relative to
distinguished educators and turnaround specialists from the
accountability policy. These changes were submitted to
BESE upon the recommendation of the Accountability
Advisory Commission.

Title 28
EDUCATION
Part LXXXIII. Bulletin 111—The Louisiana School,
District, and State Accountability System
Chapter 6. Graduation Index
§603. Determining a Cohort for a Graduation Index

A. A cohort of students is all students who entered 9th
grade for the first time at a given school in a given academic
year.

B. ...

C. Students who exit a school system in less than four
years for legitimate reasons shall not be included in the
cohort's graduation index calculations.

1. Exit Codes 7, 8, 9, 10, 12, 14, 16, 20, 21, 27, 28,
29, and 30 from §611 are legitimate.

2. Students that LEAs exit from a school using certain
codes (08, 09, 15, 21) must subsequently appear in the
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Student Information System or they shall be considered
dropouts.

D.-G

H. Students with disabilities whose IEPs state that they
will take longer than 4 years to earn a regular diploma shall
be added to the cohort with which they complete/graduate
provided they are less than 22 years of age at the beginning
of the academic year.

I.  All students (excluding those defined in C), regardless
of entry or exit dates, are included in the state-level cohort.

J. Students who exit K-12 education and enroll in adult
education shall earn points for their school only if a GED is
awarded by October 1 of the following academic year.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:10.1.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 32:1024 (June 2006),
amended LR 33:424 (March 2007), LR 33:2031 (October 2007),
LR 35:2312 (November 2009).

§611. Documenting a Graduation Index

A.-D....

E. The authenticity of exit code documentation is
determined by the LDE.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:10.1.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 32:1024 (June 2006),
amended LR 35:639 (April 2009), LR 35:2312 (November 2009).
Chapter 16. Academically Unacceptable Schools and

Subgroup Component Failure
§1601. Entry into and Exit from Academically
Unacceptable School Status
A.-FE ..
G. Academically Unacceptable Schools

Academically Unacceptable Schools

Level Remedy Title1 [ Non-Title 1

Revised School
Improvement Plan to open
academic year X X
School Choice X X
Scholastic Audit X X
Write a new SIP for the
remainder of the current
year and the next two years
based on Audit findings. X X
{*SIP must incorporate
remedies from AUS 2
and 3}

AUS 1

(Year 1)
(notified
Aug. 1)

Implement SIP based on X X
Scholastic Audit ...
Title 1 Schools - Offer X
Supplemental Educational
Services

Non-Title 1 Schools - Add
from Corrective Action List X
Quarterly Implementation X X
Reports

AUS 2
(Year 2)

Add from Corrective Action X X
List (all schools)
Develop Reconstitution Plan X X

AUS 3
(Year 3)

Submit Reconstitution Plan X X
(Type 5 Charter School
Proposals are submitted at
the same time)

AUS 4
(Year 4)

AUS 5 Implement Reconstitution X X

(Year 5) Plan




Academically Unacceptable Schools
Level Remedy Title1 [ Non-Title 1
AUS 6 Implement Reconstitution X X
(Year 6) Plan
AUS 6+ Eligible for RSD X X
(more than 6
years)

*To establish continuity in the SIP that addresses the scholastic
audit—the SIP that is to get the school out of trouble before
AUS 4—schools must plan to move to AUS 2 and AUS 3
over the following two years. This prevents extensive
revisions to a plan in order to implement SES in AUS 2 or to
add a "corrective action" in AUS 2 or 3.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:10.1.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 33:2595 (December
2007), amended LR 35:2312 (November 2009).

§1603. Requirements for Academically Unacceptable
Schools
A.-C4. ..
5. Repealed

D. Schools entering AUS Level 3 (AUS3) must:

1. add a remedy from the corrective action list (all
schools); and
2. develop a reconstitution plan (see D below).

E.-H. ..

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:10.1.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 33:2596 (December
2007), amended LR 35:2313 (November 2009).

Chapter 19  School Improvement, Academically
Unacceptable Schools and Subgroup
Component Failure: District and State
Level Tasks
§1901. District Level Tasks
A.-Ab....

B. Districts with schools in AUS 2 and/or SI2 must:

1. continue to adhere to the requirements of schools as
described in §1901 and Chapter 16;

2. offer supplemental educational services for Title I
schools;

3. assist schools with any additional requirements
from the corrective action list in Chapter 16.

C.-E ..

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:10.1.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 29:2748 (December
2003), amended LR 31:1515 (July 2005), LR 33:2598 (December
2007), LR 35:2313 (November 2009).

§1903. District Support at Each Level

A. District's responsibilities for school(s) in School
Improvement 3:

1. continue to adhere to the requirements of schools in
school improvement as described in §1901;

2. offer supplemental educational services for Title I
schools.

B. District's
Improvement 4:

1. continue to adhere to the requirements of SI 3;
2. assist schools with an additional requirement from
corrective action list:

responsibilities for schools in School
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replace school staff;

implement new curriculum;

decrease management authority;

contract an outside expert;

extend the school year or school day;
f.  restructure.

C.-D.1....

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:10.1.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 29:2748 (December
2003), amended LR 30:2745 (December 2004), LR 31:1516 (July
2005), LR 35:2313 (November 2009).

Chapter 21.  State-Level School Improvement,
Academically Unacceptable Schools and
Subgroup Component Failure Tasks
§2101. State Support at Each Level

oao o

A.-A9. ...
10. SBESE shall approve or disapprove reconstitution
plans;
11. SBESE shall approve or disapprove alternate

governance plans;

12. SBESE shall approve or disapprove "focused
reconstitution" plans;
13. monitor the implementation of all schools'

reconstitution/alternate governance plans.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:10.1.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 29:2748 (December
2003), amended LR 30:2745 (December 2004), LR 31:1516 (July
2005), LR 32:1027 (June 2006), LR 33:2598 (December 2007), LR
35:2313 (November 2009).

Chapter 31. Data Correction and Appeal/Waivers
Procedure
§3101. Appeals/Waivers and Data Certification
Processes

A. An appeal/waiver procedure and a data certification
process have been authorized by the State Board of
Elementary and Secondary Education (SBESE) and shall be
used to address unforeseen and aberrant factors and to
correct inaccurate accountability data impacting schools in
Louisiana.

1. Beginning with the 2008-09 academic year, in
compliance with the requirement in the No Child Left Behind
Act of 2001 that a school shall have an opportunity to review
school level data prior to being identified as an
Academically Unacceptable School or failing the subgroup
component, the LDE shall establish a data certification
period for all schools/LEAs to correct any inaccurate
accountability data.

a. The LDE shall provide a period (or periods) of
not less than 30 calendar days for final review, correction,
and verification of accountability data to be used in the
calculation of the Growth School Performance Score, the
proficiency rates compared to the Annual Measurable
Objectives, and the 4-year cohort graduation rate

b. The data shall include assessment data from the
prior spring administration and attendance, exit, and
graduation data from the prior academic year.

c. The LDE shall establish a 2 year transition period
for the correction of graduation cohort data due to the
longitudinal nature of the data. Following the transition, all
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exit and incentive point data must be corrected during the
year following its collection.

d. The LDE will provide training to district level
staff on an annual basis.

2. All data correction must
designated data certification period.

3. Each LEA must collect supporting documentation
for every data element that is corrected and maintain the
documentation on file for at least seven years.

4. Each school district shall create and implement a
district data certification procedure that requires the site-
based administrator at each accountable school to review all
accountability data during the data certification period.

a. Each site-based administrator shall sign a
statement certifying that the school accountability data is
accurate.

b. Each local superintendent shall sign a statement
certifying that the district accountability data is accurate.

c. The signed statements in Subparagraphs a and b
above shall be filed in the LEA for a minimum of seven
years.

B. The LDE shall review all data corrections during the
certification period and grant approval of those proven valid.
The LDE may request documentation to support the validity
of the changes.

C. The appeal/waiver procedure is created to address
issues when the literal application of accountability policy
does not consider certain unforeseen and unusual
circumstances.

1. All appeal/waiver requests must be submitted to the
LDE within 15 working days of the fall accountability
release.

2. The LDE shall review appeal/waiver requests and
make recommendations to the SBESE at the Student/School
Performance and Support Committee meeting during first
regularly scheduled BESE sessions following 75 calendar
days after the fall accountability release. Within this interval,
the LDE shall notify LEAs of its recommendations and
allow them to respond in writing. The LDE's
recommendations and LEA responses will be forwarded to
SBESE for final disposition.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:10.1.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 29:2751 (December
2003), amended LR 30:1620 (August 2004), repromulgated LR
30:1996 (September 2004), amended LR 30:2257 (October 2004),
LR 31:2422 (October 2005), LR 35:2313 (November 2009).
§3105. General Guidelines—Parent/School-Level

Requests

A. Parents or individual schools seeking an appeal or
waiver on issues relating to Louisiana's District and School
Accountability System shall file their requests, regardless of
the type, through the local superintendent, or appointed
representative as authorized by the local governing board of
education.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:10.1.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 29:2752 (December
2003), amended LR 35:2314 (November 2009).

occur during the
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General Guidelines—Local Board of Education-
Level Requests

A. The local superintendent or official representative of
each local governing board of education shall complete the
LDE's Appeals/Waivers Request Form and provide
supporting documentation to the Division of School
Standards, Accountability, and Assistance no later than 15
working days after the official release of the fall
accountability results.

B. Data corrections shall not be grounds for an appeal or
waiver request as all data corrections shall be made prior to
the release regardless of the source of any errors.

1. Requests concerning either the inclusion or
exclusion of special education student scores in the
calculations of a school's SPS and growth target, except as
outlined in Bulletin 111, shall not be considered by the LDE.

C. Supporting documentation for appeal/waiver requests
should clearly outline the unforeseen and unusual factors
that generate the requests. The local school system shall be
responsible for supplying the LDE with information
necessary for recalculating the school's SPS and/or subgroup
component results per LDE's instructions.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:10.1.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 29:2752 (December
2003), amended LR 30:2258 (October 2004), LR 31:1516 (July
2005), LR 35:2314 (November 2009).

§3109. Criteria for Appeal

A. LEA superintendents shall notify the LDE in writing
of any changes to existing school configurations and newly
opened schools no later than the 15 day appeal/waiver
window during the first year of the reconfiguration and
school opening. All school closures must be reported at the
end of the schools' last academic year of operation.

B. Appeal recalculations shall be made using the
information provided to the LDE in the following instances.

1. At least 10 percent of the students eligible for
spring testing transferred into the school after October 1 of
the same academic year from schools within the district (see
§517).

a. Recalculations based on intra-district transfer
shall exclude all such students from the growth calculation
and the prior baseline calculation.

b. Any transfers resulting from school and district
decisions shall not be included in recalculations (transfers to
alternative programs, discipline centers, dropout prevention
programs, pre-GED skills options programs, etc.).

c. Only changes in the Growth SPS and the Growth
Label will be reflected on the School Report Cards.

d. No changes shall be made on the new Baseline
SPS or the Performance Label.

2. A school's (inclusive of those paired or shared)
enrollment has significantly changed by 50 percent or more
from the previous academic year as a result of redistricting
by the local governing board of education.

C. LEAs may petition the SBESE in instances not
addressed by policy or in instances when the policy is
unclear.

D. An appeal shall be filed by the LEA in order to
receive monetary rewards for any eligible closed school.

§3107.



AUTHORITY NOTE: Promulgated in accordance with R.S.
17:10.1.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 29:2752 (December
2003), amended LR 30:1620 (August 2004), repromulgated LR
30:1997 (September 2004), amended LR 31:1517 (July 2005), LR
31:2423 (October 2005), LR 35:2314 (November 2009).

§3111. Criteria for Waiver

A. Factors beyond the reasonable control of the local
governing board of education and also beyond the
reasonable control of the school exist.

B. A school lacks the statistically significant number of
testing and/or graduation cohort members necessary to
calculate the SPS and has no systematic "feeding" pattern
into another school by which data could be "shared" because
the school is:

1.-6. ...
7. Repealed
C.-Cl....

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:10.1.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 29:2752 (December
2003), amended LR 31:1517 (July 2005), LR 31:2423 (October
2005), LR 35:2315 (November 2009).

Chapter 49.  School District Academically in Crisis
§4909. Additional State Support

Repealed.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:10.1.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 32:545 (April 2006),
repealed LR 35:2315 (November 2009).

Jeanette B. Vosburg

Executive Director
0911#010

RULE

Board of Elementary and Secondary Education

Bulletin 120—Adult Education Data Quality and Procedures
(LAC 28:CXVII.101, 301-309, 501, and 701-707)

In accordance with R.S. 49:950 et seq., the Administrative
Procedure Act, the Board of Elementary and Secondary
Education has amended Bulletin 120—Adult Education Data
Quality and Procedures: $§101. Introduction, §301.
Standardized Assessments, §303. Approved Assessments,
§305. Placement in an Educational Functioning Level, §307.
Follow-up Assessments, §309. Special Populations, §501.
NRS Core and Secondary Measures, §701. Data Accuracy
and Entry, §703. Quarterly Reporting, §705. State Approved
Adult Education Data System, and §707. Resolving Data
Analysis Problems and Deviations. A summary of the
revisions to Bulletin 120-Adult Education Data Quality and
Procedures are:

Revised the Division title from Division of Family,
Career and Technical Education to Division of Dropout
Prevention, Adult and Family Services.

Added Program Performance requirements.

Revised approved assessments to reflect current USDE
approved assessment updates.

Included NRS approved assessment ranges.
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Added accommodation information to comply with
NRS and OVAE requirements.

Included training requirements such as timelines and
responsibilities of the state and local agencies.

The revisions to Bulletin 120-Adult Education Data
Quality and Procedures will ensure that the Department
guidelines are aligned with the USDE National Reporting
System for Adult Education.

Title 28
EDUCATION
Part CXVII. Bulletin 120—Adult Education Data
Quality and Procedures
Chapter 1. General Provisions
§101. Introduction

A. The Louisiana Department of Education, Division of
Dropout Prevention, Adult and Family Services developed
Bulletin 120—Adult Education Data Quality and Procedures
to assist local adult education programs in meeting the
reporting requirements of the National Reporting System
(NRS) for Adult Education. This bulletin is designed to:

A.l.-B4. ...

C. The Louisiana Department of Education, Division of
Dropout Prevention, Adult and Family Services and the
National Reporting System for Adult Education are
committed to assisting local adult education programs in
improving the quality and utility of program data. Questions
regarding this bulletin or this Part CXVII should be directed
to the Louisiana Department of Education, Division of
Dropout Prevention, Adult and Family Services.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:14.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, Adult Education Services,
LR 31:3066 (December 2005), amended LR 34:605 (April 2008),
LR 35:2315 (November 2009).

Chapter 3. Assessment and Student Placement
§301. Standardized Assessments

A. NRS policies require local adult education programs
to assess and place students at an educational functioning
level (EFL) upon intake and at least one other time during
the program year. Standardized assessments used to place
students or demonstrate educational growth must be both
valid and normed for adult students. The initial assessments
are to be administrated at intake or the first 12 hours of
attendance.

B. Each local director is responsible for training
instructors, paraprofessionals, and volunteers in the proper
procedures for administering NRS approved assessments.
All staff members involved in gathering, analyzing,
compiling, and reporting NRS data shall participate in
professional development training as specified in the State
Plan, Section 12.1. The state also provides opportunities
throughout the year for instructors to become certified in the
administration of the approved assessments. The training is
administered by the local program supervisor or director and
sessions are scheduled annually plus on an as needed basis
for new personnel.

C. In order to provide professional development
opportunities for all local providers, the state staff will
conduct three regional meetings and one state conference
annually. These conferences include seminars and
workshops on assessment policies and procedures,
accommodations for assessing students with disabilities,
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NRS policy, data collection procedures, definitions of
measures, and specific training for conducting assessments
used in the program.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:14.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, Adult Education Services,
LR 31:3066 (December 2005), LR 35:2315 (November 2009).
§303. Approved Assessments

A.-B.2.

3. Wonderlic (to be used at the Low Intermediate Basic
Education, High Intermediate Basic Education and Low
Adult Secondary Education levels only).

B4.-C.2. .

3. Test for Adult Basic Education — Complete Language
Assessment System — English (TABE CLAS-E)

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:14.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, Adult Education Services,
LR 31:3066 (December 2005), amended LR 34:605 (April 2008),
LR 35:2316 (November 2009).

§305. Placement in an Educational Functioning Level

A. Upon administration of an approved assessment, at
intake or within the first 12 hours of attendance, local
programs are to place students at an educational functioning
level. The TABE Locator test is administered prior to the full
assessment. Charts developed from the NRS Implementation
Guidelines, shall be used for determining the appropriate
EFL for a student. These charts are included in the instructor
manual pertaining to this Part CXVII and are located on the
Adult Education website at www.louisianaschools.net.

B. ...

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:14.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, Adult Education Services,
LR 31:3067 (December 2005), amended LR 34:605 (April 2008),
LR 35:2316 (November 2009)

§307. Follow-up Assessments

A. NRS reporting policies state that programs use a
different form of the same test for the follow-up (post-test)
assessment for a student. Both the pre-test and post-test shall
be administered and scored according to the test directions
provided by the publisher. Test publisher guidelines are
available on the Adult Education website
www.louisianaschools.net for approved assessments. Post-
tests shall be administered after the student has:

A.l.-B.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:14.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, Adult Education Services,
LR 31:3067 (December 2005), amended LR 34:605 (April 2008),
LR 35:2316 (November 2009)

§309. Special Populations

A. Assessments for special populations are administered
with appropriate accommodations as specified by the
publisher of the approved assessment. Test publisher
accommodation guidelines for approved assessments are
available on the Adult Education website
www.louisianaschools.net. ~Accommodations for adult
learners who self-disclose a disability documented by a
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qualified professional and are eligible for accommodations
under the provisions of Section 504 of the Americans with
Disabilities Act (ADA) may be granted appropriate testing
accommodations. Adult Education programs must document
that adult learners were given the opportunity to self-
disclose any disability during the student orientation process.

B. ...

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:14.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, Adult Education Services,
LR 31:3067 (December 2005), amended LR 34:605 (April 2008),
LR 35:2316 (November 2009).

Chapter 5. Adult Education Core Measures
§501. NRS Core and Secondary Measures

A.-B.

C. Programs must meet a minimum of 50 percent of the
federally-approved performance benchmarks as measured by
NRS Tables 4 and 5 annually.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:14.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, Adult Education Services,
LR 31:3067 (December 2005), amended LR 34:606 (April 2008),
LR 35:2316 (November 2009).

Chapter 7. Data Reporting
§701. Data Accuracy and Entry
A.
ko sk

B. The Louisiana Department of Education requires that
local programs submit a designation of distance learner for
students enrolled in the adult education program, by
participating in state-approved curricula and following a
state-approved model for distance education. A list of state-
approved curricula utilized for distance learning can be
obtained on the Adult Education website at
www.louisianaschools.net.

1. The student must be designated as a distance
education learner if the majority of the student's attendance
hours are in distance education. NRS approved proxy
contact hours include:

a. Clock Time Model, which assigns contact hours
based on the elapsed time that a learner is connected to, or
engaged in an online or stand alone software program.
Student hours are taken from the activity statistics provided
in the software.

b. Teacher Verification Model, which assigns a
fixed number of hours of credit for each completed
assignment based on teacher determination of the extent to
which a learner engaged in, or completed, the assignment.
Telephone call and email contact are allowable in this
model; however a contact log containing the date of contact,
student name, topic discussed, and length of contact. The
contact log must be filed with student attendance records.

c. Learner Mastery Model, which assigns a fixed
number of hours of credit based on the learner passing a test
on the content of each lesson. Learners work with the
curriculum and materials and when they feel they have
mastered the material, take a test. A high percentage of
correct answers (70 percent) earns the credit hours attached
to the material.

2. Students must have at least 12 onsite contact hours
with the program.



B.3.-B4.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:14.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, Adult Education Services,
LR 31:3068 (December 2005), amended LR 34:606 (April 2008),
LR 35:2316 (November 2009).

§703. Quarterly Reporting

A. The Louisiana Department of Education, Division of
Dropout Prevention, Adult and Family Services requires that
local programs enter data at least monthly during a program
year. City or parish supervisors or program directors are
responsible for timely entry into the state approved adult
education data management system of local program data
and ensuring its accuracy. Department of Education staff
will review data for errors and contact supervisors or
program directors to discuss needed corrections to local
program data at least quarterly. Local program data, for the
prior month should be entered by the tenth day of each
month.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:14.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, Adult Education Services,
LR 31:3068 (December 2005), amended LR 34:606 (April 2008),
LR 35:2317 (November 2009).

§705. State Approved Adult Education Data System

A. The Louisiana Department of Education mandates
that adult education programs, which it funds, must use the
state approved Adult Education Data System. Local
programs are responsible for covering the costs of
implementing and maintaining the system with a portion of
their local grant funds. Staff from the Louisiana Department
of Education and staff from the state approved adult
education data management system are committed to
improving data quality by providing professional
development workshops each year. The program supervisor
or director will ensure that all program staff involved in
gathering, analyzing, compiling, and reporting data for NRS
will attend, at a minimum, an annual inservice meeting
addressing the following topics: NRS and accountability
policies; data collection process; definitions of performance
measures; conducting pre and post assessments; and using
data for improvement. While the above information can
serve as a refresher for returning staff each year, it must also
be included as part of the required inservice for new staff
throughout the year. Adult Education staff shall participate in
professional development training as specified in the State
Plan, Section 12.1.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:14.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, Adult Education Services,
LR 31:3069 (December 2005), amended LR 34:607 (April 2008),
LR 35:2317 (November 2009).

§707. Resolving Data Analysis Problems and
Deviations

A. Upon receipt of data submitted by local programs, the
Louisiana Department of Education, Division of Prevention,
Adult and Family Services staff review program data
quarterly for errors. It is the responsibility of the local
program supervisor or director to conduct the initial review
of the data, using the diagnostic features of the state
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approved adult education data management system and other
instructions provided by department staff.

B.-C. ..

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:14.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, Adult Education Services,
LR 31:3069 (December 2005), amended LR 34:607 (April 2008),
LR 35:2317 (November 2009).

Jeanette B. Vosburg

Executive Director
0911#011

RULE

Board of Elementary and Secondary Education

Bulletin 741—Louisiana Handbook for School
Administrators—Adult Education Programs
(LAC 28:CXV.2701, 2703, 2705, 2707, 2709, and 2711)

In accordance with R.S. 49:950 et seq., the Administrative
Procedure Act, the Board of Elementary and Secondary
Education has amended Bulletin 741—Louisiana Handbook
for School Administrators: §2701. Program Administration,
§2703. Requirements for Students, §2705. Requirements for
Taking the GED Test, §2707. Requirements for Passing the
GED Test, §2709. Requirements for GED Retesting, and
§2711. Issuance of Equivalency Diplomas. The Department
of Education has revised Bulletin 741—Louisiana Handbook
for Public School Administrators to better align with the
USDE National Reporting System for Adult Education and
to provide guidance to LEAs for the Act 59 Age Waiver
request. A summary of the revisions to Bulletin 741—
Louisiana Handbook for Public School Administrators are:

e Revise the Division title from Division of Family, Career
and Technical Education to Division of Dropout
Prevention, Adult and Family Services.

e Define family and economic hardship for the Act 59 Age
Waiver.

e Revise approved assessments to reflect current USDE
approved assessment updates and test publisher’s
guidelines.

e Change the data reporting requirements from quarterly to
monthly.

Title 28
EDUCATION
Part CXV. Bulletin 741—Louisiana Handbook for
School Administrators—Adult Education Programs

Chapter 27.  Adult Education Programs
§2701. Program Administration
A.-B.lai....
ii. Comprehensive Adult Student Assessment
System (CASAS);

iii. WorkKeys (May be used only at the High

Intermediate Basic Education and Adult Secondary
Education Educational Functioning Level);
iv. Wonderlic (May be used at the Low

Intermediate Basic Education, High Intermediate Basic
Education and Low Adult Secondary Education levels only).
B.1.b.-B.l.bii.
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iii. Test for Adult Basic Education—Complete
Language Assessment System—English (TABE CLAS-E)

2. Data must be entered at least monthly during a
program year. City or parish supervisors or program
directors are responsible for timely entry into the state
approved adult education data management system of local
program data and ensuring its accuracy. Department of
Education staff will review data for errors and contact
supervisors or program directors to discuss needed
corrections to local program data at least quarterly. Local
program data, for the prior month should be entered by the
tenth day of each month.

B.3. ...

a. attended for 60-100 hours based upon test
publisher's guidelines for the amount of time needed for a
student to show a meaningful gain; or

B.3.b.

c. completed an Individualized Prescription of
Instruction for the area being used for NRS reporting
purposes and in accordance with test publisher's guidelines.

NOTE: Refer to the Louisiana State Plan for Adult Education

and R.S. 17:14 for administration of the program.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:14.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 31:1305 (June 2005),
amended LR 35:2317 (November 2009).

§2703. Requirements for Students

A.-B.le. ...

1. Family and/or economic hardship is defined as
student who acts as a caregiver or must work to support the
family due to a parent's death or illness, or needs to be
removed from an existing home environment.

B.2.-B3. ...

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:14.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 31:1306 (June 2005),
amended LR 35:2318 (November 2009).

§2705. Requirements for Taking the GED Test

A.-A3e. ...

i. Family and/or economic hardship defined as
student who acts as a caregiver or must work to support the
family due to a parent's death or illness, or needs to be
removed from an existing home environment.

A4.-B.1.

2. Individuals between 17-18 years of age or 16 years
of age with an approved age waiver may qualify for the
GED Test by taking the Official Half-Length GED Practice
Test and scoring a minimum of 410 on each part, with an
average score of 450.

3.-5. ...

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:14.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 31:1306 (June 2005),
amended LR35:2318 (November 2009).

§2707. Requirements for Passing the GED Test

A.-B.

C. The student shall score a minimum of 410 on each
section and an overall average standard score of 450 on all
five tests.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:14.

Louisiana Register Vol. 35, No. 11 November 20, 2009

2318

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 31:1306 (June 2005),
amended LR 35:2318 (November 2009).

§2709. Requirements for GED Retesting

A.-D.

E. The student shall score a minimum of 410 on each of
the retested sections and an overall average standard score of
450 on all five tests.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:14.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 31:1306 (June 2005),
amended LR 35:2318 (November 2009).

§2711. Issuance of Equivalency Diplomas

A ...

B. A Louisiana resident who successfully completes the
GED Test at an official out-of-state GED testing center may
be entitled to receive an equivalency diploma, provided that
an official copy of the GED Test results are submitted for
review to the Division of Dropout Prevention, Adult and
Family Services in the DOE and provided that the student
meets all other qualifications to receive an equivalency
diploma.

C.-G ..

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:14; R.S. 17:7(5)(C).

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 31:1307 (June 2005),
amended LR 35:2318 (November 2009).

Jeanette B. Vosburg

Executive Director
0911#021

RULE

Board of Elementary and Secondary Education

Bulletin 741—Louisiana Handbook for School
Administrators—Approval for Alternative Schools/
Programs Evaluation of Alternative Schools/Programs
(LAC 28:CXV.2903 and 2905)

In accordance with R.S. 49:950 et seq., the Administrative
Procedure Act, the Board of Elementary and Secondary
Education has amended Bulletin 741—Louisiana Handbook
for School Administrators: §2903.Approval For Alternative
Schools/Programs and §2905.Evaluation of Alternative
Schools/Programs. The revision is technical in nature to
bring BESE policy into alignment with current state law that
requires that BESE approve all alternative schools and/or
programs.

Title 28
EDUCATION
Part CXV. Bulletin 741—Louisiana Handbook
for School Administrators
Chapter 29.  Alternative Schools and Programs
§2903. Approval for Alternative Schools/Programs

A. Alternative schools/programs shall comply with
prescribed policies and standards for regular schools except
for those deviations granted by BESE.

B. Approval to operate an Alternative School/Program
shall be obtained from BESE.



1. An LEA choosing to implement a new Alternative
School/Program shall submit an application to the Division
of Dropout Prevention, Adult and Family Services by on or
before the date prescribed by the DOE.

2. The DOE will provide BESE with a listing of
alternative schools/programs recommended for approval in
June of each year.

C. An approved alternative school/program shall be
described in the LEA's Pupil Progression Plan.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:100.5.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 31:1308 (June 2005),
amended LR 35:2318 (November 2009).

§2905. Evaluation of Alternative Schools/Programs

A. Each LEA annually shall evaluate each alternative
school/program. The evaluation shall be based upon the
standards for approval of alternative schools/programs and
shall include testing of basic skills for student participants.
The process of evaluation shall also include teacher, parent,
and student input from the alternative school. The annual
report shall be made to the DOE on or before the date

prescribed by the DOE.
NOTE: Refer to the Alternative Education Handbook for
program operation guidelines.
AUTHORITY NOTE: Promulgated in accordance with R.S.
17:100.5.
HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 31:1308 (June 2005),
amended LR 35:2319 (November 2009).

Jeanette B. Vosburg

Executive Director
0911#022

RULE

Board of Elementary and Secondary Education

Bulletin 741—Louisiana Handbook for School
Administrators—Carnegie Credit for Middle School
Students (LAC 28:CXV.2321)

In accordance with R.S. 49:950 et seq., the Administrative
Procedure Act, the Board of Elementary and Secondary
Education has amended Bulletin 741—Louisiana Handbook
for School Administrators: §2321. Carnegie Credit for
Middle School Students. This policy revision adds
Introduction to Business Computer Applications to the list of
courses which middle school students may take for high
school Carnegie credit. This policy revision is being revised
so that middle school students can take this course for high
school credit. This course is a prerequisite for many
career/tech courses.

Title 28
EDUCATION
Part CXV. Bulletin 741—Louisiana Handbook for
School Administrators
Chapter 23.  Curriculum and Instruction
§2321. Carnegie Credit for Middle School Students

A. Students in grades five through eight are eligible to
receive Carnegie credit for courses in the high school
program of studies in mathematics, science, social studies,
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English, foreign language, keyboarding/keyboarding
applications,  Introduction to  Business = Computer
Applications, or computer/technology literacy.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:7;R.S. 17:24 4.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 31:1293 (June 2005),
amended LR 33:430 (March 2007), LR 33:2601 (December 2007),
LR 34:609 (April 2008), LR 34:2031 (October 2008), LR 35:443
(March 2009), LR 35:2319 (November 2009).

Jeanette B. Vosburg

Executive Director
0911#016

RULE

Board of Elementary and Secondary Education

Bulletin 741—Louisiana Handbook for School
Administrators—General Career and Technical Education
(LAC 28:CXV.2377)

In accordance with R.S. 49:950 et seq., the Administrative
Procedure Act, the Board of Elementary and Secondary
Education has amended Bulletin 741—Louisiana Handbook
for School Administrators: §2377. General Career and
Technical Education. The changes will remove Teacher
Cadet I and II from General Career and Technical Education
course offerings and change other course titles to bring
current Career and Technical course offerings in line with
National Academy Foundation course names and credit
value. The action will update Career and Technical course
offerings. In updating these course offerings our Career and
Technical program of studies will be aligned with National
Academy Foundation course names and credits. It will
remove Cadet I and II which has been replaced by STAR 1
and II.

Title 28
EDUCATION
Part CXV. Bulletin 741—Louisiana Handbook for
School Administrators
Chapter 23.  Curriculum and Instruction
§2377. General Career and Technical Education

A. General Career and Technical Education course

offerings shall be as follows.

Recommended
Course Title(s) Grade Level Units

CTE Internship I 11-12 1
CTE Internship II 12

CTE Internship I 11-12
CTE Internship II 12

Wi —

General Cooperative Education I 11-12
General Cooperative Education 11 12 3

Education for Careers 9-12 1/2 -1
Advanced Television Broadcasting I 10-12 1-3

Advanced Television Broadcasting II 11-12 1-3
Digital Media I 10-12 1-3
Digital Media Il 11-12 1-3

Oracle Internet Academy
Database Design and Programming

11-12 1

11-12 1
11-12 1

Java Programming
Database Programming with PL/SQL

Finance Academy
Business Economics

11-12 172
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Recommended
Course Title(s) Grade Level Units
Financial Services 11-12 1/2
Financial Planning 11-12 1/2
Ethics in Business 11-12 1/2
Insurance 11-12 1/2
Business in a Global Economy 11-12 1/2
Principles of Finance 11-12 1/2-1
Principles of Accounting 11-12 1/2
Managerial Accounting 11-12 1/2
Advanced Finance 11-12 1/2
Hospitality and Tourism Academy
Principles of Hospitality and Tourism 11-12 1/2
Customer Service 11-12 1/2
Sports Entertainment and Event 11-12 172
Management
Geography and World Cultures 11-12 1/2
Sustainable Tourism 11-12 1/2
Hospitality Marketing 11-12 1/2
Information Technology Academy
Principles of Information Technology 11-12 1/2
Computer Networking 11-12 1/2
Web Design 11-12 1/2
Databases Design 11-12 1/2
Computer Systems 11-12 1/2
Introduction to Programming 11-12 1/2
Digital Video 11-12 1/2
STAR I 11-12 1
STAR I 12 1
Entrepreneurship 11-12 1
B

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:7; R.S. 17:24 4.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 31:1299 (June 2005),
amended LR 32:546 (April 2006), LR 32:1415 (August 2006) LR
33:278 (February 2007), LR 33:2050 (October 2007), LR 34:1386

(July 2008), LR 34:2558 (December 2008), LR 35:2319
(November 2009).

Jeanette B. Vosburg

Executive Director
0911#017

RULE

Board of Elementary and Secondary Education

Bulletin 741—Louisiana Handbook for School
Administrators—Health Occupations (LAC 28:CXV.2381)

In accordance with R.S. 49:950 et seq., the Administrative
Procedure Act, the Board of Elementary and Secondary
Education has amended Bulletin 741—Louisiana Handbook
for School Administrators: §2381. Health Occupations. The
amendment will change the following recommended grade
levels in Health Occupations: (1) Emergency Medical
Technician (EMT)—Basic course from a 10-12
recommended grade level to a recommended 12th grade
level; and (2) First Responder course from a 9-12
recommended grade level to a recommended grade level of
10-12.

The action has been taken to change the recommended
grade levels at which students can take the two courses
because students must: (1) be at least 16 years of age to enter
the First Responder course; and (2) be at least 17 years of

Louisiana Register Vol. 35, No. 11 November 20, 2009

2320

age to enter the Emergency Medical Technical (EMT)—
Basic course, as well as a graduating senior.
Title 28
EDUCATION
Part CXV. Bulletin 741—Louisiana Handbook for
School Administrators

Chapter 23.  Curriculum and Instruction
§2381. Health Occupations

A. Health Occupations course offerings shall be as
follows.

q Recommended o

Course Title(s) Grade Level Units
AHEC of a Summer Career
Exploration 9-12 1/2
Allied Health Services I 10-12 1-2
Allied Health Services II 10-12 1-2
Cooperative Health Occupations 11-12 3
Dental Assistant I 10-12 1-2
Dental Assistant II 11-12 2-3
Emergency Medical Technician—Basic 12 2
First Responder 10-12 172-2
Health Occupations Elective I, 1I 9-12 1/2-3
Health Science I 11-12 1-2
Health Science 11 12 1-2
Introduction to Emergency Medical
Technology 10-12
Introduction to Health Occupations 9-12 1
Introduction to Pharmacy Assistant 10-12 1
Medical Assistant I 10-12 1-2
Medical Assistant IT 11-12 1-2
Medical Assistant I1I 12 1-2
Medical Terminology 9-12 1
Nurse Assistant 10-12 2-3
Patient Care Technician 12 3
Pharmacy Technician 12 1-2
Sports Medicine I 10-12 1/2
Sports Medicine 11 11-12 1/2
Sports Medicine 111 11-12 1

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:7; R.S. 17:24 4.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 31:1300 (June 2005),
amended LR 33:279 (February 2007), LR 33:1615 (August 2007),
LR 33:2051 (October 2007), LR 35:2320 (November 2009).

Jeanette B. Vosburg

Executive Director
0911#018

RULE

Board of Elementary and Secondary Education

Bulletin 741—Louisiana Handbook for School
Administrators—High School Graduation
Requirements and Mathematics
(LAC 28:CXV.2319 and 2353)

In accordance with R.S. 49:950 et seq., the Administrative
Procedure Act, the Board of Elementary and Secondary
Education has amended Bulletin 741—Louisiana Handbook
for School Administrators §2319, High School Graduation
Requirements and §2353, Mathematics. This revision adds



Applied Algebra and Applied Geometry to the Mathematics
Program of Studies. Applied Algebra I may be taken in place
of Algebra I and Applied Geometry may be taken in place of
Geometry for students following the LA Core 4 or Basic
Core curricula. These courses were added to provide more
relevance to the mathematics curriculum.
Title 28
EDUCATION
Part CXV. Bulletin 741—Louisiana Handbook for
School Administrators
Chapter 23.  Curriculum and Instruction
§2319. High School Graduation Requirements
A.-E.l.

2. For incoming freshmen in 2008-2009 and beyond
who are completing the Louisiana Basic Core Curriculum,
the minimum course requirements for graduation shall be the
following.

English [ 4 units
Shall be English I, II, and III, and English IV or Senior Applications
in English
Mathematics [ 4 units

Algebra I (1 unit), Applied Algebra I (1 unit), or Algebra I-Pt. 1

and Algebra I-Pt. 2 (2 units)

Geometry or Applied Geometry

The remaining units shall come from the following:
Algebra II, Financial Mathematics, Math Essentials,
Advanced Math—Pre-Calculus, Advanced Math—
Functions and Statistics, Pre-Calculus, Calculus,
Probability and Statistics, Discrete Mathematics, or a
locally initiated elective approved by BESE as a math
substitute.

Science 3 units
Shall be the following:
1 unit of Biology
1 unit from the following physical science cluster:
Physical Science, Integrated Science, Chemistry I, Physics I,
Physics of Technology I
1 unit from the following courses:
Aerospace Science, Biology II, Chemistry II, Earth Science,
Environmental Science, Physics II, Physics of Technology II,
Agriscience II, Anatomy and Physiology, an additional
course from the physical science cluster, or a locally initiated
elective approved by BESE as a science substitute.
e Students may not take both Integrated Science and Physical
Science
e Agriscience I is a prerequisite for Agriscience II and is an
elective course.
Social Studies [ 3 units
Shall be American History, 1/2 unit of Civics or AP American
Government, 1/2 unit of Free Enterprise; and 1 of the following:
World History, World Geography, Western Civilization, or AP
European History.
Health Education 1/2 unit
Physical Education 1 1/2 units
Shall be Physical Education I and Physical Education II, or Adapted
Physical Education for eligible special education students. A
maximum of 4 units of Physical Education may be used toward

graduation.
NOTE: The substitution of JROTC is permissible.
Electives 8 units
TOTAL 24 units

3. For incoming freshmen in 2008-2009 and beyond
who are completing the Louisiana Core 4 Curriculum, the
minimum course requirements shall be the following.
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English [ 4 units
Shall be English I, 11, III, and English IV
Mathematics | 4 units

Algebra I (1 unit), Applied Algebra I (1 unit), or

Algebra I-Pt. 2

Geometry or Applied Geometry

Algebra II

The remaining unit shall come from the following:
Financial Mathematics, Math Essentials, Advanced Math—Pre-
Calculus, Advanced Math—Functions and Statistics, Pre-
Calculus, Calculus, Probability and Statistics, Discrete
Mathematics, or a locally-initiated elective approved by BESE
as a math substitute

Science [ 4 units

Shall be the following:
1 unit of Biology
1 unit of Chemistry
2 units from the following courses:
Physical Science, Integrated Science, Physics I, Physics of
Technology I, Aerospace Science, Biology II, Chemistry II,
Earth Science, Environmental Science, Physics II, Physics of
Technology II, Agriscience II, Anatomy and Physiology, or a
locally initiated elective approved by BESE as a science
substitute.
e Students may not take both Integrated Science and
Physical Science
e Agriscience I is a prerequisite for Agriscience II and
is an elective course.
A student completing a Career and Technical Area of
Concentration may substitute a BESE/Board of Regents
approved IBC-related course from within the student's Area of
Concentration for the 4th required science unit

Social Studies [ 4 units

Shall be the following

1/2 unit of Civics or AP American Government

1/2 unit of Free Enterprise

1 unit of American History

1 unit from the following:
World History, World Geography, Western Civilization, or
AP European History

1 unit from the following:
World History, World Geography, Western Civilization,
AP European History, Law Studies, Psychology, Sociology,
Civics (second semester—1/2 credit) or African American
Studies.

A student completing a Career and Technical Area of

Concentration may substitute a BESE/Board of Regents

approved IBC-related course from within the student’s Area of

Concentration for the 4th required social studies unit.

Health Education 1/2 unit

Physical Education 1 1/2 units

Shall be Physical Education I and Physical Education II, or Adapted
Physical Education for eligible special education students. A
maximum of four units of Physical Education may be used toward
graduation.

NOTE: The substitution of JROTC is permissible.

Foreign Language [ 2 units

Shall be 2 units in the same foreign language or 2 Speech courses

Arts [ 1 unit

1 unit Fine Arts Survey or 1 unit of Art (§2333), Dance (§2337),
Music (§2355), Theatre Arts (§2333), or Applied Arts.
A student completing a Career and Technical Area of
Concentration may substitute a BESE/Board of Regents
approved IBC-related course from within the student's area of
concentration for the required applied arts unit.

Electives 3 units

TOTAL 24 units

E-J. ...
AUTHORITY NOTE: Promulgated in accordance with R.S.

17:7; R.S. 17:24.4; R. S. 17:183.2; R.S. 17: 395.
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HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 31:1291 (June 2005),
amended LR 31:2211 (September 2005), LR 31:3070 (December
2005), LR 31:3072 (December 2005), LR 32:1414 (August 2006),
LR 33:429 (March 2007), LR 33:432 (March 2007), LR 33:2050
(October 2007), LR 33:2354 (November 2007), LR 33:2601
(December 2007), LR 34:1607 (August 2008), LR 35:2321
(November).

§2353. Mathematics

A. Effective for 2008-2009 incoming freshmen, four
units of mathematics shall be required for graduations. All
students must complete the following:

1. Algebra I (1 unit), Applied Algebra I (1 unit), or
Algebra I-Pt. 1 and Algebra I-Pt. 2 (2 units)

2. Geometry or Applied Geometry. The remaining
units shall come from the following:

a. Algebra II, Financial Mathematics, Math
Essentials, Advanced Math-Pre-Calculus, Advanced Math-
Functions and Statistics, Pre-Calculus, Calculus, Probability
and Statistics, Discrete Mathematics, or a locally-initiated
elective approved by BESE as a math substitute.

B. Effective for 2005-2006 to 2007-2008 incoming
freshmen, three units of mathematics shall be required for
graduation. All students must complete one of the following:

1. Algebral (1 unit); or

2. Algebra I-Pt. 1 and Algebra I-Pt. 2 (2 units); or

3. Integrated Mathematics I (1 unit). The remaining
unit(s) shall come from the following.

a. Integrated Mathematics II, Integrated
Mathematics III, Geometry, Algebra II, Financial
Mathematics, Advanced Math-Pre-Calculus, Advanced
Math-Functions and Statistics, Pre-Calculus, Calculus,
Probability and Statistics, Math Essentials and Discrete
Mathematics.

C. For incoming freshmen 1997-98 to 2004-2005, the
three required mathematics courses shall be selected from
the following courses and may include a maximum of two
entry level courses (designated by E): Introductory
Algebra/Geometry (E), Algebra I-Part 1 (E), Algebra I-Part
2, Integrated Mathematics I (E), Integrated Mathematics II,
Integrated Mathematics III, Applied Mathematics 1 (E),
Applied Mathematics II, Applied Mathematics I1I, Algebra I
(E), Geometry, Algebra II, Financial Mathematics, Advanced
Math-Pre-Calculus, = Advanced  Math-Functions and
Statistics, Pre-Calculus, Calculus, Probability and Statistics,
Math Essentials and Discrete Mathematics.

D. Students who score at the unsatisfactory achievement
level on the mathematics component of grade eight LEAP 21
shall pass a high school remedial course in mathematics
before enrolling in any course in the Secondary Program of
Studies for Mathematics.

1. Introductory Algebra/Geometry may be used as the
high school remediation course for students who have been
promoted to the ninth grade without having passed the
mathematics component of grade eight LEAP.

E. Financial Mathematics may be taught by teachers
certified in Business Education.
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F.  The mathematics course offerings shall be as follows.

Course Title(s) Units
Advanced Math—Pre-Calculus 1
Advanced Math—Functions and Statistics
Algebra I, I 1 each

Algebra [—Part 1 1
Algebra [—Part 2 1
Applied Algebra I 1
Applied Geometry 1
Calculus 1
1
1
1
1

Discrete Mathematics

Financial Mathematics

Geometry

Integrated Mathematics I, 11, III

Introductory Algebra/Geometry (Remediation
Elective)

Pre-Calculus

Probability and Statistics

Math Essentials

each

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:7; R.S. 17:24 4.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 31:1296 (June 2005),
amended LR 33:2605 (December 2007), LR 34:1609 (August
2008), LR 35:2322 (November 2009).

Jeanette B. Vosburg

Executive Director
0911#015

RULE

Board of Elementary and Secondary Education

Bulletin 741—Louisiana Handbook for School
Administrators—Immunizations (LAC 28:CXV.1121)

In accordance with R.S. 49:950 et seq., the Administrative
Procedure Act, the Board of Elementary and Secondary
Education has amended Bulletin 741—Louisiana Handbook
for School Administrators, §1121, "Immunizations." The
Rule is based upon the enactment of R.S. 17:170.4 which
requires immunization against meningococcal disease for
certain students.

Title 28
EDUCATION
Part CXV. Bulletin 741—Louisiana Handbook for
School Administrators
Chapter 11.  Student Services
§1121. Immunizations

A.-G ...

H. Beginning with 2009-2010 school year, students
entering sixth grade and students eleven years old entering
any grade and students eleven years old participating in
approved home study shall provide evidence of current
immunization against meningococcal disease as a condition
of entry into such grade at any city, parish or other local
public school or nonpublic school. Chief administrators are
responsible for checking students' records and ensuring



enforcement of  provisions. Exemptions include:
parent/guardian waivers for religious or personal reasons,
written statement from physician stating contraindicated
medical reasons, shortage of supply of vaccine.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:170; R.S. 17:170.4.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 31:1277 (June 2005),
amended LR 33:429 (March 2007), LR 35:2322 (November 2009).

Jeanette B. Vosburg

Executive Director
0911#014

RULE

Board of Elementary and Secondary Education

Bulletin 741—Louisiana Handbook for School
Administrators—Requirements for Teachers
(LAC 28:CXV.3103)

In accordance with R.S. 49:950 et seq., the Administrative
Procedure Act, the Board of Elementary and Secondary
Education has amended Bulletin 741—Louisiana Handbook
for School Administrators: Requirements for Teachers. This
amendment will expand the CTTIE teacher certification for
instructors in Technology Education, Law and Public Safety,
and Patient Care Technician. This certification will allow
qualified instructors, who have served in business/industry,
to become instructors for the courses listed above, which
will prepare secondary students to further their education in
two-year technical and four-year university programs,
thereby meeting a great demand for a qualified workforce.

Title 28
EDUCATION
Part CXV. Bulletin 741—Louisiana Handbook for
School Administrators
Chapter 31.  Career and Technical Education (CTE)
§3103. Requirements for Teachers

A. The CTE teacher shall hold a valid Louisiana teaching
certificate or valid Ccreer and technical trade and industrial
education (CTTIE) certificate that entitles the holder to teach
in the career area of the actual teaching assignment.
Certification is required to teach:

1. all law and public safety courses;

2. Engineering Design I and II;

3. Process Technician I and II;

4. Project Lead the Way; and

5. Patient Care Technician.
[Refer to LAC 28:CXXXI.Bulletin 746—Louisiana Standards
for State Certification of School Personnel, §501-5011.]

B.-D. ..

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:422.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 31:1309 (June 2005),
amended LR 35:2323 (November 2009).

Jeanette B. Vosburg

Executive Director
0911#023
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RULE

Board of Elementary and Secondary Education

Bulletin 741—Louisiana Handbook for School
Administrators—Technology Education
(LAC 28:CXV.2385)

In accordance with R.S. 49:950 et seq., the Administrative
Procedure Act, the Board of Elementary and Secondary
Education has amended Bulletin 741—Louisiana Handbook
for School Administrators: §2385. Technology Education.
The course will allow students to participate in the Advanced
Manufacturing Academy which correlates with the Industrial
Operations Area of Concentration-Career Pathway. This
action is in direct response to industry demands for workers
trained in occupations related to advanced manufacturing.

Title 28
EDUCATION
Part CXV. Bulletin 741—Louisiana Handbook for
School Administrators
Chapter 23.  Curriculum and Instruction
§2385. Technology Education

A. Technology Education (formerly industrial arts)
course offerings shall be as follows.
Recommended
Course Title(s) Grade Level Units

Communication/Middle School 6-8 -
Construction/Middle School 6-8 -
Manufacturing Technology/Middle School 6-8 -
Modular Technology/Middle School 6-8 -
Transportation Technology/Middle School 6-8 -
Advanced Electricity/Electronics 10-12 1
Advanced Metal Technology 10-12 1
Advanced Technical Drafting 10-12 1
Advanced Wood Technology 10-12 1
Architectural Drafting 10-12 1
Basic Electricity/Electronics 9-12 1
Basic Metal Technology 9-12 1
Basic Technical Drafting 9-12 1
Basic Wood Technology 9-12 1
Communication Technology 9-12 1
Construction Technology 10-12 1
Cooperative Technology Education 10-12 3
Energy, Power, and Transportation

Technology o-12 !
General Technology Education 9-12 1
Manufacturing Technology 9-12 1
Materials and Processes 10-12 1
Physics of Technology I 10-12 1
Physics of Technology 1T 11-12 1
Power Mechanics 9-12 1
Technology Education Computer

Applications o-12 !
Technology Education Elective I, II 9-12 1/2-3
Welding Technology 10-12 1
Industry-Based Certifications

Process Technician I, 11 11-12 1
ABC Carpentry I, I TE 11-12 1-3
ABC Electrical I, II TE 11-12 1-3
ABC Instrumentation Control Mechanic I, IT 11-12 1-3
ABC Pipe Fitter I, Il TE 11-12 1-3
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Recommended
Course Title(s) Grade Level Units
ABC Welding Technology I, II TE 11-12 1-3
Introduction to Engineering Design 8-12 1
Principles of Engineering 9-10 1
Digital Electronics 9-10 1
Aerospace Engineering 11-12 1
Civil Engineering and Architecture 11-12 1
Computer Integrated Manufacturing 11-12 1
Engineering Design and Development 11-12 1
Engineering Design I, 11 11-12 1
Marine Engineering 11-12 0.5

AUTHORITY NOTE:
17:7; R.S. 17:24 4.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 31:1300 (June 2005),
amended LR 33:279 (February 2007), LR 35:2323 (November
2009).

Promulgated in accordance with R.S.

Jeanette B. Vosburg

Executive Director
0911#019

RULE

Board of Elementary and Secondary Education

Bulletin 741—Louisiana Handbook for School
Administrators—Trade and Industrial Education
(LAC 28:CXV.2387)

In accordance with R.S. 49:950 et seq., the Administrative
Procedure Act, the Board of Elementary and Secondary
Education has amended Bulletin 741—Louisiana Handbook
for School Administrators: §2387. Trade and Industrial
Education. The course will allow students to participate in
the Advanced Manufacturing Academy which correlates
with the Industrial Operations Area of Concentration-Career
Pathway. This action is in direct response to industry
demands for workers trained in occupations related to
advanced manufacturing.

Title 28
EDUCATION
Part CXV. Bulletin 741—Louisiana Handbook for
School Administrators
Chapter 23.  Curriculum and Instruction
§2387. Trade and Industrial Education

A. Trade and Industrial Education course offerings shall

be as follows.

Recommended
Course Title(s) Grade Level Units

Air Conditioning/ Refrigeration I, I 11-12 1-3
Air Conditioning/ Refrigeration III, IV 11-12 2-3
Auto Body Repair I, IT 11-12 1-3
Auto Body Repair III, IV 11-12 2-3
Automotive Technician I, IT 11-12 1-3
Automotive Technician III, IV, V, VI 11-12 3
General Automotive Maintenance 11-12 1-3
G.M. Technician I, II 11-12 1-3
ABC Carpentry I, IT 11-12 1-3
ABC Electrical I, I 11-12 1-3
ABC Instrumentation Control Mechanic

LI 11-12 1-3
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Recommended
Course Title(s) Grade Level Units
ABC Pipe Fitter I, IT 11-12 1-3
ABC Welding Technology I, I 11-12 1-3
Masonry I, II 11-12 1-3
Cabinetmaking I, II 11-12 1-3
Carpentry I, I 11-12 1-3
Carpentry III, IV 11-12 2-3
Culinary Occupations I, 11 11-12 1-3
Culinary Occupations III, IV 11-12 2-3
Custom Sewing I, I 11-12 1-3
Computer Electronics I, 11 11-12 1-3
Computer Service Technology I, 11 11-12 2-3
Commercial Art I, IT 11-12 1-3
T & I Cooperative Education
(TICE) I 11-12 1-3
T & I Cooperative Education
(TICE) IT 12 1-3
T & I Elective I 11-12 1-3
T & I Elective II 11-12 1-3
Cosmetology I, I 11-12 1-3
Cosmetology III, IV 11-12 2-3
Diesel Mechanics I, II 11-12 1-3
Diesel Mechanics III, IV 11-12 2-3
Drafting and Design Technology I, 1 11-12 1-3
Drafting and Design Technology
11, IV 11-12 2-3
Basic Electricity I, 11 11-12 1-3
Electronics I, 1T 11-12 1-3
Industrial Electronics I, IT 11-12 1-3
Electrician I, II 11-12 1-3
Electrician III, IV 11-12 2-3
Graphic Arts I, II 11-12 1-3
Graphic Arts III, IV 11-12 2-3
Horticulture I, II 11-12 1-3
Industrial Engines I, 11 11-12 1-3
Laboratory Technology I, I 11-12 1-3
Industrial Machine Shop I, 11 11-12 1-3
Industrial Machine Shop III, IV 11-12 2-3
Marine Operations I, II 11-12 1-3
Photography I, 1 11-12 1-3
Networking Basics 10-12 2-3
Routers and Routing Basics 10-12 2-3
Switching Basics and Intermediate
Routing 11-12 2-3
WAN Technologies 11-12 2-3
Plumbing [, IT 11-12 1-3
Printing I, II 11-12 1-3
Sheet Metal I, II 11-12 1-3
Outdoor Power Equipment Technician I,
11 11-12 1-3
Outdoor Power Equipment Technician
11, IV 11-12 2-3
Television Production I, IT 11-12 1-3
Upholstery I, II 11-12 1-3
Welding I, I 11-12 1-3
Welding 111, IV 11-12 2-3
Hull Shipbuilding 11-12 0.5
B.-D.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:7; R.S. 17:24 4.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 31:1300 (June 2005),
amended LR 32:1415 (August 2006), LR 33:1615 (August 2007),
LR 34:2558 (December 2008), LR 35:2324 (November 2009).

Jeanette B. Vosburg

Executive Director
0911#020



RULE

Board of Elementary and Secondary Education

Bulletin 746—Louisiana Standards for State Certification of
School Personnel—Out-of-State Principals
(LAC 28:CXXXI.721 and 723)

In accordance with R.S. 49:950 et seq., the Administrative
Procedure Act, the Board of Elementary and Secondary
Education has amended Bulletin 746—Louisiana Standards
for State Certification of School Personnel, §721, Out-of-
State Principal Level 1 (OSP1) and §723, Out-of-State
Principal Level 2 (OSP2). This revision in the out-of-state
principal policy will allow principal or assistant principal
experience to be accepted for the issuance of OSP1 or 2
certificates and also clarifies the section of the policy that
refers to state law or board policy. Current policy does not
allow experience as an assistant principal to be accepted for
the issuance of an out-of-state principal (OSP 1 or 2)
certificates for individuals who have served as principals or
assistant principals in other states. Current policy also does
not clarify what other law or board policy a candidate must
meet for certification.

Title 28
EDUCATION
Part CXXXI. Bulletin 746—Louisiana Standards for
State Certification of School Personnel
Chapter 7. Administrative and Supervisory
Credentials
Subchapter B. Out-of-State Administrative Certification
Structure
§721. Out-of-State Principal Level 1 (OSP1)

A. This is a three year, non-renewable Louisiana
certificate issued to an individual who holds comparable out-
of-state certification as a principal or educational leader. It
authorizes the individual to serve as a principal or assistant
principal in a Louisiana public school system, and is issued
when upon employment as a principal or assistant principal
in a Louisiana public school system.

1. Eligibility requirements:

a. a valid out-of-state certificate as a principal or
comparable educational leader certificate;

b. a minimum of two years of successful experience
as a principal or assistant principal in another state, as
verified by the previous out-of-state school district(s);

c. must have been regularly employed as an
assistant principal or principal for at least one semester, or
90 consecutive days, within the five year period immediately
preceding first employment in Louisiana. Lacking this, the
applicant must earn six semester hours of credit in state-
approved courses during the five year period immediately
preceding issuance of the OSP1.

d. An applicant who has not been regularly
employed for at least one semester, or 90 consecutive days,
within the five year period immediately preceding first
employment in Louisiana may be issued a one-year non-
renewable (OSP) certificate while he/she completes six
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semester hours required for the issuance of a three-year non-
renewable (OSP 1) certificate.

2. Louisiana Educational Leader Induction Program
Requirements. Upon employment as a principal or an
assistant principal in a Louisiana public school system, an
individual holding an OSP1 certificate must enroll in the
state-approved Educational Leader Induction Program under
the direction of the Louisiana Department of Education. The
individual has three years to complete the induction
program.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:6 (A)(10), (11), (15); R.S. 17:7(6); R.S. 17:10; R.S. 17:22(6);
R.S. 17:391.1-391.10; R.S. 17:411.

HISTORICAL NOTE: Promulgated by the Board of Elementary
and Secondary Education, LR 32:1824 (October 2006), amended
LR 35:2325 (November 2009).

§723.  Out-of-State Principal Level 2 (OSP2)

A. This certificate is valid for five years and is renewable
every five years, based upon successful completion and
verification of required continuing learning units.

1. Eligibility requirements:

a. avalid OSP1 certificate;

b. completion of Louisiana PRAXIS requirements
(School Leaders Licensure Assessment (1010) Effective
7/1/06) or Educational Leadership: Administration and
Supervision (0410) completed prior to 1/1/09; OR qualify

for PRAXIS/NTE exclusion [as set forth in R.S.
17:7.1.(A)(7)] by fulfilling the following:
i. minimum of four years of successful

experience as a principal in another state, as verified by the
previous out-of-state school district(s);

ii. completes one year of employment as a
principal in a Louisiana public school system while holding
the three-year OSP 1 certificate; and

iii. the local superintendent (or designee) of the
employing  Louisiana public  school system has
recommended him/her for continued administrative
employment in the following school year.

c. completion of the Educational Leader Induction
Program under the administration of the Louisiana
Department of Education.

2. Renewal Requirements. To maintain a valid OSP2
certificate, the holder is required to complete 150 continuing
learning units of professional development consistent with
the Individual Professional Growth Plan (IPGP) over a five
year time period, beginning with issuance date of the OSP2
certificate.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:6 (A)(10), (11), (15); R.S. 17:7(6); R.S. 17:10; R.S. 17:22(6);
R.S. 17:391.1-391.10; R.S. 17:411.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 32:1825 (October 2006),
amended LR 35:2325 (November 2009)

Jeanette B. Vosburg

Executive Director
0911#024
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RULE

Board of Elementary and Secondary Education

Bulletin 996—Standards for Approval of Teacher
and/or Educational Leader Preparation Programs
(LAC 28:XLV.Chapters 1-5)

In accordance with R.S. 49:950 et seq., the Administrative
Procedure Act, the Board of Elementary and Secondary
Education has amended Bulletin 996—Standards for
Approval of Teacher and or Educational Leader Preparation
Programs. This document replaces in its entirety any
previously advertised versions. This revised policy will: (1)
clarify the process for state approval and national
accreditation; (2) allow the Teacher Education Accreditation
Council (TEAC) as an option for national accreditation in
addition to NCATE. Current policy explains the steps that
institutions of higher education must follow to achieve state
approval and national accreditation by meeting standards
prescribed by the National Council for the Accreditation of
Teacher Education (NCATE). Currently, NCATE is the only
option for national accreditation. The revisions will allow
greater flexibility to Louisiana higher education institutions
regarding national accreditation.

Title 28
EDUCATION
Part XLV. Bulletin 996—Standards for Approval
of Teacher and/or Educational Leader
Preparation Programs
Chapter 1. Introduction
§101. Guidelines

A. Bulletin 996 is intended to guide public and private
higher education institutions in the development and review
of new and existing teacher and/or educational leader
preparation programs, to guide visiting committees in their
evaluations of teacher and/or educational leader preparation
programs in Louisiana, and to inform all interested persons
of the Louisiana standards for teacher preparation programs
and the procedures for program evaluation.

B. There are four levels associated with the approval
process for new and existing teacher and/or educational
leader preparation programs. These levels are described in
more detail in Chapter 2, Sections 203-209 of this document.
A brief description of the approval process follows:

1. The approval process begins with the development
and submission of a proposal to establish a teacher and/or
educational leader preparation program.

2. Level I begins when this proposal is approved and
culminates in the approval of Level II documents. Teacher
and/or educational leader preparation programs may remain
at Level I for one year. A one-year extension is possible,
with Board of Elementary and Secondary Education (BESE)
approval. During Level I, teacher and/or educational leader
preparation programs may admit candidates.

3. Level II begins upon approval of Level II
documents developed during Level I and culminates with
notification of eligibility for national accreditation. Teacher
and/or educational leader preparation programs will remain
at Level II for one to three years. A one-year extension is
possible, with BESE approval. During Level II, teacher

and/or educational leader preparation programs may
recommend candidates for certification.
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4. Level III begins with eligibility for national
accreditation. Teacher and/or educational leader preparation
programs must host a visit with a national accrediting
agency within three years of eligibility. Level III culminates
with national accreditation.

5. Level IV is full state approval. This level requires
having met all state standards and having received national
accreditation.

The approval process begins with the development and submission of a
proposal to establish a teacher and/or educational leader preparation
program.

Stage Documentation Duration Action
Programs have
one year to
submit Level II
documents. A
one-year
Initial proposal is extension is The program
approved. Programs possible with may begin to
begin preparation of | prior approval by | admit
Level I Level II documents. BESE. candidates.
Level II documents One to three
approved. Programs years. A one-year
prepare extension is Program may
documentation and possible with recommend
apply for national prior approval by | candidates for
Level I accreditation. BESE. certification.
Program must
Program is eligible host a joint visit
for national with a national
accreditation. accrediting
Program prepares for | One to three agency and state
Level IIl | accreditation visit. years representatives.
Program receives Program
national For as long as the follows
accreditation, meets program maintains national
all state standards, national accrediting
and receives full accreditation and agency’s
Level IV state approval. state approval. guidelines.

AUTHORITY NOTE: Promulgated in accordance with
R.S. 17:7(6),R.S. 17:7.2.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 28:1730 (August 2002),
amended LR 30:2453 (November 2004), LR 35:2326 (November
2009).

§103. National Accreditation Standards

A. Accreditation standards established by a national
accrediting agency, formally recognized by the U.S.
Department of Education (USDOE) and the Council for
Higher Education (CHEA) and recognized through a state
partnership agreement must be met for national accreditation
and for state approval of teacher and/or educational leader
preparation programs.

B. These standards focus on the overall quality of the
professional education unit, with emphases on policies,
procedures, candidates, assessment, field experiences,
clinical practice, governance, administration, staffing, and
resources.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:7(6), R.S. 17:7.2

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 28:1731 (August 2002),
amended LR 30:2452 (November 2004), LR 35:2326 (November
2009).




§105. State Adoption of National Accreditation
Standards

A. The state has adopted the standards prescribed by the
National Council for the Accreditation of Teacher Education
(NCATE). These standards are available on the NCATE
website (www.ncate.org).

B. The state has adopted the Teacher Education
Accreditation Council’s (TEAC) Principles and Standards.
These principles and standards are available on the TEAC
Web site (www.teac.org).

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:7(6), R.S. 17:7.2,

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 28:1731 (August 2002),
amended LR 30:2454 (November 2004), LR 35:2327 (November
2009).

§107. The Partnership Agreements

A. In September 1999, BESE authorized Cecil J. Picard,
State Superintendent of Education, to sign a five-year
partnership agreement between the state and the NCATE to
conduct joint state program approval and NCATE unit
accreditation reviews. Implementation began in 2000 with
visits to Louisiana institutions of higher education. In Fall
2004 the agreement was re-authorized for seven years. The
NCATE/State Partnership Agreement formalizes current
practice and provides the state greater input into the review
process.

B. In May 2009, BESE authorized Paul Pastorek, State
Superintendent of Education, to sign the partnership
agreement between the state and the Teacher Education
Accreditation Council (TEAC) to conduct joint state
program approval and TEAC Academic Audits.
Implementation will begin in Fall 2009 with academic audits
at Louisiana institutions of higher education. The
TEAC/State Partnership Agreement formalizes the TEAC
accreditation process and provides the state greater input
into the review process.

C. Teacher and/or educational leader preparation
programs at public and private institutions of higher
education must pursue accreditation by one of these state-
approved national accrediting agencies.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:6(10); R.S. 17:7(6), R.S. 17:7.2.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 28:1733 (August 2002),
amended LR 30:2456 (November 2004), LR 35:2327 (November
2009).

§109. State Standards

A. The Louisiana State Standards
unique to Louisiana education initiatives.

B. State standards must be met for state approval of
teacher preparation programs.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:6(10); R.S. 17:7(6), R.S. 17:7.2.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 28:1731 (August 2002),
amended LR 30:2452 (November 2004), LR 35:2327 (November
2009).

for Teachers are

Chapter 2. State Approval for Public and Private
Teacher and/or Educational Leader
Preparation Units

§201. Process/Procedures

A. The Louisiana Department of Education (LDOE) and
Board of Regents (BOR) staff reviews proposals from public
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and private, new or reinstated teacher and/or educational
leader preparation units/programs for entry into Level I and
Level II. When an application is judged satisfactory, a
recommendation is made to BESE and BOR for approval to
enter the appropriate level. Upon approval by BESE and
BOR, the teacher and/or educational leader preparation
program will move to the appropriate level.

B. The state may conduct scheduled and/or unscheduled
reviews of the teacher and/or educational leader preparation
unit/ program, including on-site visits, at any time during the
process.

C. Public and out-of-state private institutions must
submit duplicate documents to the Board of Regents for
program approval.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:6(10); R.S. 17:7(6), R.S. 17:7.2.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 30:2452 (November
2004), amended LR 35:2327 (November 2009).

§203. Level I Approval

A. Level I is entered upon approval by BESE and BOR
of a proposal submitted to the Department of Education’s
division of teacher certification and preparation.

B. For public and private institutions of higher
education, the proposal will include the following items:

1. official declaration of intent in the form of a letter
from the head of the institution;

2. evidence of regional accreditation status (e.g.
Southern Association of Colleges and Schools);

3. a narrative that follows state-approved guidelines,
which are available from the Louisiana Department of
Education or the Board of Regents. These guidelines
include:

a. documentation describing general education
classes (e.g., number of general education course hours by
discipline and catalog course descriptions) according to
Bulletin 746 and Title 17 of the Louisiana Revised Statutes,
Sections 7.1 and 7.2;

b. documentation describing certification areas to
be offered, with required courses to meet state certification
requirements, according to Bulletin 746 and Title 17 of the
Louisiana Revised Statutes, Sections 7.1 and 7.2.

c. evidence of collaboration with school districts,
including a plan for development of an advisory board of
community, district and university representatives. The
written plan should describe how the council would be used
and should name members and/or potential members;

d. evidence to show that the institution's governing
structure will endorse and financially support a teacher
and/or educational leader preparation unit and programs
(e.g., budget detail showing funding sources);

e. documentation showing expertise of individuals
directed to guide the unit and its programs (e.g., vitae of the
dean or chair, department heads, director of field
experiences, faculty, etc.);

f. an articulation agreement to transfer credit hours
with another Louisiana-approved teacher and/or educational
leader preparation institution that agrees to recommend the
institution's candidates for certification, as needed, for
continuous progress and program completion.

C. Upon BESE and BOR approval of the proposal, the
institution is authorized, for a period of up to one year, to
proceed with developing the teacher and/or educational
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leader preparation unit and programs identified in the
proposal, and to admit candidates to programs. This does not
authorize the recommendation of graduates for certification.

D. External reviews of education programs by a team
comprised of national consultants and Board of Regents and
LDOE staff will be conducted to ensure adherence to
guidelines developed and approved by LDOE and the Board
of Regents.

E. The institution must apply for Level II approval
within one year, or receive a one-year extension of Level I
from BESE to address unforeseen circumstances.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:6(10); R.S. 17:7(6), R.S. 17:7.2.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 30:2453 (November
2004), amended LR 35:2327 (November 2009).

§205. Level II Approval

A. Level II authorizes the institution to recommend
candidates for certification, and begins with the joint review
by the Louisiana Department of Education and Board of
Regents and approval by BESE of the following items
submitted to the LDOE’s division of teacher certification
and preparation:

1. anarrative describing the missions of the institution
and the teacher and/or educational leader preparation
program, reflecting that the program is an integrated and
integral part of the university. The narrative should specify
beliefs that drive the institution and unit and may include the
knowledge bases from which these beliefs developed;

2. a written description of the professional education
unit or education program that is primarily responsible for
the preparation of teachers and other professional education
personnel. This may be a chart or a narrative that specifies
all professional education programs offered by the institution
and degrees awarded for each program, and an
organizational chart showing the professional education
unit's or education program’s relationship to other
administrative units within the institution;

3. evidence that a dean, director, or chair is officially
designated to represent the education unit or education
program and has been assigned authority and responsibility
for its overall administration and operation (e.g., a job
description for the head of the professional education unit or
education program);

4. evidence of written policies and procedures that
guide education unit or education program operation,
including policies or procedures pertaining to candidates.
This may be submitted as hard copy (e.g., catalogs,
handbooks) or as instructions for accessing a website;

5. a description of the education unit’s or education
program’s system of monitoring and evaluating its
candidates, programs, operations, and the performance of its
graduates. This will reflect how the education unit or
education program will assess programs, unit effectiveness,
and candidates as well as how the education unit or
education program will provide follow-up data on its
graduates;

6. instrument(s) for assessing candidates for
admission to and exit from the teacher and/or educational
leader preparation program. This would include
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requirements for entrance to teacher and/or educational
leader preparation programs, through transition points, and
for successful program completion as well as procedures for
remediation, if necessary;

7. full budget report for the implementation of
programs, including internal and external sources of funding,
and including both hard and soft monies.

B. Level II must be completed within a period of one to
three years. The BESE may grant only one extension, for a
period of one year, when problems are identified that require
solution prior to notification of intent to seek full state
approval and national accreditation.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:6(10); R.S. 17:7(6), R.S. 17:7.2.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 30:2453 (November
2004), amended LR 33:2607 (December 2007), LR 35:2328
(November 2009).

§207. Level III Approval

A. Level III begins when the teacher and/or educational
leader preparation program is notified by the accrediting
agency that it is eligible for candidacy for national
accreditation.

B. A copy of the verification from the national
accrediting agency must be submitted to the Louisiana
Department of Education’s division of teacher certification
and preparation.

C. Within three years or less from the time at which an
institution is notified of eligibility for candidacy, the unit
must host a joint visit with a national accreditation agency
and state representatives. (See guidelines provided by state-
approved national accrediting agencies, identified in §107 of
this document.)

D. The institution remains
accreditation process is complete.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:6(10); R.S. 17:7(6), R.S. 17:7.2.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 30:2454 (November
2004), amended LR 33:2608 (December 2007), LR 35:2328
(November 2009).

§209. Level IV Approval

A. Level IV begins with notification
accreditation by the national accrediting agency.

B. The LDOE’s division of teacher certification and
preparation receives notification of accreditation of the
teacher and/or educational leader preparation program by the
national accrediting agency. The LDOE will verify that the
teacher and/or educational leader preparation program meets
state standards and will forward this information to BESE
for final state approval.

C. The BESE will notify the institution of final state
approval.

D. The national accrediting agency defines the cycle for
continued accreditation.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:6(10); R.S. 17:7(6), R.S. 17:7.2.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 30:2454 (November
2004), amended LR 33:2608 (December 2007), LR 35:2328
(November 2009).

in Level III until the

of final



Chapter 3. Louisiana State Standards for Teacher
Preparation Programs
§301. Introduction

A. Each teacher preparation program seeking approval
from the Board of Elementary and Secondary Education
(BESE) is required to incorporate and adhere to the NCATE
standards or TEAC’s Principles and Standards and to track
closely the NCATE or TEAC accreditation process. It is the
responsibility of the teacher preparation program to prepare
and present a clear description of how it is responding to
each of the Louisiana Standards within the accreditation
process.

B. The rubrics, as listed, develop a continuum of quality
regarding a beginning teacher's ability to meet effectively
the requirements of the five domains in The Louisiana
Components of Effective Teaching. The integration of the
Louisiana Content Standards is to be evidenced in the
teacher education curricula of each teacher education unit.
Each teacher education program must show evidence of
integration.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:6(10); R.S. 17:7(6), R.S. 17:7.2.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 28:1733 (August 2002),
amended LR 30:1622 (August 2004), LR 30:2456 (November
2004), LR 35:2329 (November 2009).

Chapter 4. The Components of Effective Teacher
Preparation

Subchapter A. Standard A: Candidates Provide Effective
Teaching for All Students

§401. Planning

A. Candidates at both the initial and advanced levels of
the Teacher Education Program Provide Effective Instruction
and Assessment for All Students

1. The teacher education program provides
candidates' at both the initial and advanced levels with
knowledge and skills in the following planning processes:
specifying learner outcomes, developing appropriate
activities which lead to the outcomes, planning for
individual differences, identifying materials and media for
instruction, specifying evaluation strategies for student
achievement, and developing Individualized Education Plans
(IEPs) as needed.

Unacceptable Acceptable Target

Candidates recognize Candidates

the components of
planning and know
that they are expected
to meet the learning
needs of each student.

Candidates demonstrate
knowledge of the steps
in developing plans to
meet the learning needs
of each student.

develop and
implement plans
as needed to meet
the learning needs
of each student.

'Candidates. Individuals admitted to or enrolled in programs

for the

First preparation of teachers.

distinguished from students in P-12 school.

Candidates are

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:6(10); R.S. 17:7(6), R.S. 17:7.2.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 28:1734 (August 2002),
amended LR 30:2457 (November 2004), LR 35:2329 (November

2009).
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§403. Management

A. The teacher education program provides candidates at
both the initial and advanced levels with knowledge and
skills in the management component, which includes

maintaining an environment conducive to learning,
maximizing instructional time, and managing learner
behavior.

Unacceptable Acceptable Target
Candidates create a
positive learning
environment, maximize

Candidates create instructional time, and

a positive learning | manage learner
Candidates environment, behavior, making
understand various maximize adjustments as
approaches to instructional time, necessary to meet the
classroom/behavior and manage learning needs of each
management. learner behavior. student.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:6(10); R.S. 17:7(6), R.S. 17:7.2.

HISTORICAL NOTE: Promulgated

by

the Board of

Elementary and Secondary Education, LR 28:1734 (August 2002),
amended LR 30:2457 (November 2004), LR 35:2329 (November

2009).
§405.

Instruction

A. The teacher education program provides candidates at
both the initial and advanced levels with skills for delivering

effective

instruction,

presenting

appropriate

content,

providing for student involvement, and assessing and
facilitating student growth.

Unacceptable Acceptable Target
Candidates Candidates
Candidates recognize demonstrate use of demonstrate effective
the components of instructional instruction that

instruction that meet
the learning needs of
each student.

components that meet
the learning needs of
each student.

results in positive
learning outcomes for
each student.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:6(10); R.S. 17:7(6), R.S. 17:7.2.

HISTORICAL NOTE: Promulgated

by

the Board of

Elementary and Secondary Education, LR 28:1734 (August 2002),
amended LR 30:2457 (November 2004), LR 35:2329 (November

2009).
§407.

Curriculum

A. The teacher education curricula provide candidates at

both the initial and advanced levels with knowledge and
skills to effectively incorporate the Louisiana Content
Standards and Grade Level Expectations in instructional

delivery.

Unacceptable Acceptable Target
Candidates demonstrate | Candidates implement
Candidates knowledge of the instruction and

assessment reflective
of content standards,
grade level
expectations, local
curricula, and each
student's needs.

Louisiana Content
Standards and Grade
Level Expectations in
lessons for each content
area they are preparing
to teach.

understand the
basic components
of the Louisiana
Content Standards
and Grade Level
Expectations.
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AUTHORITY NOTE: Promulgated in accordance with R.S.
17:6(10); R.S. 17:7(6), R.S. 17:7.2.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 28:1734 (August 2002),
amended LR 30:2457 (November 2004), LR 31:2427 (October
2005), LR 35:2329 (November 2009).

§409. Curriculum-Reading (Specifically but not
Exclusively for K-3 Teachers)

A. The teacher education program provides candidates at
both the initial and advanced levels with knowledge and
skills in the Louisiana Reading Competencies and the
curriculum process.

Unacceptable Acceptable Target
Candidates effectively
Candidates utilize the Louisiana

Candidates utilize the
Louisiana Reading
Competencies in K-12

Reading
Competencies in K-12
classrooms to impact

understand the
components of the
Louisiana Reading

Competencies. classrooms. learning.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:6(10); R.S. 17:7(6), R.S. 17:7.2.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 28:1734 (August 2002),
amended LR 30:2457 (November 2004), LR 31:2427 (October
2005), LR 35:2330 (November 2009).

§411.  Curriculum—Mathematics (Specifically but not
exclusively for K-3 teachers)

A. The teacher education program provides candidates at
both the initial and advanced levels with knowledge and
skills in the curriculum process.

Unacceptable Acceptable Target
Candidates effectively
use reform mathematics
content and pedagogy in
instruction and

Candidates use assessment, including

reform the use of manipulatives

mathematics and/or the application of
Candidates content and content to real life
understand the pedagogy in situations, resulting in
elements of reform providing improved student
mathematics. instruction. learning.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:6(10); R.S. 17:7(6), R.S. 17:7.2.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 28:1735 (August 2002),
amended LR 30:2458 (November 2004), LR 35:2330 (November
2009).

§413. Technology

A. The teacher education program provides candidates at
both initial and advanced levels with skills to plan and
deliver instruction that integrates a variety of software,
applications, and related technologies appropriate to the
learning needs of each student.

Unacceptable Acceptable Target
Candidates create Candidates effectively
and use integrate technology
instruction and into the curriculum with
assessment that instruction and

Candidates integrate assessment that result in
understand how to technology into improved student
use technology. the curriculum. learning.
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AUTHORITY NOTE: Promulgated in accordance with R.S.
17:6(10); R.S. 17:7(6), R.S. 17:7.2.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 28:1735 (August 2002),
amended LR 30:2458 (November 2004), LR 35:2330 (November
2009).

§415. Professional Development

A. The teacher education program provides candidates at
both the initial and advanced levels with information and
skills for planning professional self-development.

Unacceptable Acceptable Target
Candidates plan
and pursue Candidates develop
professional an individualized
No evidence exists development professional

development plan based
upon their self-
assessment, reflection,
and long term
professional goals.

that candidates were
exposed to the need
for ongoing
professional
development.

activities required
by the university
and/or first
employing school
system.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:6(10); R.S. 17:7(6), R.S. 17:7.2.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 28:1735 (August 2002),
amended LR 30:2458 (November 2004), LR 35:2330 (November
2009).

§417. School Improvement

A. The teacher education program provides candidates at
both the initial and advanced levels with preparatory
experiences in school improvement that includes taking an
active role in school decision-making and creating relevant
partnerships.

Unacceptable Acceptable

Candidates participate
in school improvement
efforts by serving on
committees and forming
partnerships with
community groups.

Candidates review and
are familiar with
school improvement
efforts at the school
and district levels.

Candidates
understand the
processes of
school
improvement.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:6(10); R.S. 17:7(6), R.S. 17:7.2.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 28:1735 (August 2002),
amended LR 30:2458 (November 2004), LR 35:2330 (November
2009).

Subchapter B. Standard B: Candidates and/or
Graduates of Teacher Education
Programs Participate in the
Accountability and Testing Process

§419. School and District Accountability System

A. The teacher education program provides candidates at
both the initial and advanced levels with knowledge and
skills regarding the utilization of the Louisiana School and
District Accountability System (LSDAS).

Unacceptable Acceptable Target
Candidates Candidates take an
Candidates investigate active role in the

school growth process
as related to the
LSDAS.

documents, data, and
procedures used in
LSDAS.

understand the
basic components
of the LSDAS.




AUTHORITY NOTE: Promulgated in accordance with R.S.
17:6(10); R.S. 17:7(6), R.S. 17:7.2.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 28:1735 (August 2002),
amended LR 30:2458 (November 2004), LR 35:2330 (November
2009).

§421. Testing

A. The teacher education program provides candidates at
both the initial and advanced levels with information on the
Louisiana Educational Assessment Program (LEAP 21) to
enhance their testing and measurement practices related to
learning and instruction.

Unacceptable
Candidates understand
the basic components
of the Louisiana

Acceptable Target
Candidates interpret
LEAP 21 test data

and apply results to

Candidates plan
and implement

Educational instruction that impact student
Assessment Program correlates with achievement
(LEAP 21). LEAP 21. positively.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:6(10); R.S. 17:7(6), R.S. 17:7.2.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 28:1735 (August 2002),
amended LR 30:2458 (November 2004), LR 35:2331 (November
2009).

Chapter 5. Identifications of Acronyms
§501. Acronyms

A. Listed below are the full identifications of acronyms
used in this publication.

BESE—Board of Elementary and Secondary Education

BOR—Board of Regents

CHEA—Council for Higher Education

IEP—Individualized Education Plan

K-3—Kindergarten through 3rd grade

K-12—Kindergarten through 12" grade

LDOE—TLouisiana Department of Education

LEAP 21—Louisiana Educational Assessment Program
for the 21st century

LSDAS—Louisiana School and District Accountability
System

NCATE—National Council for the Accreditation of
Teacher Education.

P-12—Pre-kindergarten through 12th grades

TEAC—Teacher Education Accreditation Council

USDOE—U.S. Department of Education

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:6(10); R.S. 17:7(6), R.S. 17:7.2.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 28:1736 (August 2002),
amended LR 30:2459 (November 2004), LR 35:2331 (November
2009).

Jeanette B. Vosburg

Executive Director
0911#025
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RULE

Board of Elementary and Secondary Education

Bulletin 1530—Louisiana's IEP Handbook for Students with
Exceptionalities (LAC 28:XCXVII.Chapters 1-9)

In accordance with R.S. 49:950 et seq., the Administrative
Procedure Act, the Board of Elementary and Secondary
Education has amended Bulletin 1530—Louisiana's IEP
Handbook for Students with Exceptionalities. This document
replaces in its entirety any previously advertised version and
amends the title of the bulletin. Louisiana’s IEP Handbook
for Students with Exceptionalities outlines the legal
procedures of the IEP process as mandated by the
Individuals with Disabilities Education Act (IDEA) and R.S.
17:1941 et seq., and other regulations. The handbook
provides information regarding the Individualized Education
Program (IEP)—the basis for educational programming for
students with exceptionalities in Louisiana. Bulletin 1872,
Extended School Year Program Handbook, and Bulletin
1891, Louisiana’s IEP Handbook for Gifted/Talented
Students, will be repealed, and information from the
bulletins has been integrated into the IEP Handbook.

Title 28
EDUCATION
Part XCVII. Bulletin 1530—Louisiana's IEP Handbook
for Students with Exceptionalities

Chapter 1. Individualized Education Program (IEP)
§101. Introduction
A. Louisiana's IEP Handbook for Students with

Exceptionalities outlines the legal procedures of the IEP
process as mandated by the Individuals with Disabilities
Education Act (IDEA) and Revised Statute 17:1941, et seq.,
and their regulations. The handbook provides information
regarding the Individualized Education Program (IEP)—the
basis for educational programming for students with
exceptionalities in Louisiana. Bulletin 1872, Extended
School Year Program Handbook, and Bulletin 1891,
Louisiana's IEP Handbook for Gifted/Talented Students,
have been repealed, and information from the bulletins has
been integrated into the IEP Handbook. The IEP, including
the Gifted/Talented IEP and Services Plan for students
parentally placed in private schools, shall be developed
using a format approved by the Louisiana Department of
Education (LDE).

B. The term exceptionalities used in this document
includes all disabilities identified under IDEA, including
gifted and/or talented as defined in state law.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:1941 et seq.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 35:2331 (November
2009).
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§103. Free Appropriate Public Education (FAPE)
A. A student is initially determined to have an
exceptionality through the full and individual initial

evaluation process. The responsibility for making a formal
commitment of resources to ensure a free appropriate public
education (FAPE) for a student identified as exceptional
rests with the local education agency (LEA) in which the
student resides.

B.1.The LEA is responsible for initiating the assurance of
FAPE regardless of whether the LEA will:

a. provide all of the service directly or through
interagency agreements; or

b. place the student in another LEA or in a private
school facility; or

c. refer the student to another LEA for educational
purposes.

2. This does not apply to students who are parentally
placed in private schools.

C. The LEA is required to offer FAPE to those students
with disabilities ages 3 through 21 years.

1. The child is eligible for FAPE on his 3rd birthday.

2. The responsibility for providing services to a
student identified as exceptional continues until:

a. the student receives a state diploma; or

b. the student reaches his or her 22nd birthday.
When the 22nd birthday occurs during the course of the
regular school session, and all action steps in the transition
plan have not been completed, the student should be allowed
to remain in school for the remainder of the school year.

D. The LEA is not responsible for providing FAPE
when, after carefully documenting that the agency has
offered FAPE via an IEP, the parents choose to voluntarily
enroll the student elsewhere or indicate their refusal of
special educational services. Documentation of these
parental decisions should be kept on file.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:1941 et seq.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 35:2332 (November
2009).

§105. Timelines

A. An initial evaluation is considered "completed" when
the written report has been disseminated by the pupil
appraisal staff to the administrator of special education
programs. A LEA has a maximum of 30 calendar days to
complete the IEP/placement document for an eligible
student. During this time, two activities shall take place and
be documented.

1. Written Notice. Written notice that the LEA
proposes to provide FAPE through the IEP process shall be
given to the parents.

a. The notice shall be provided in the parents' native
language or shall be given using other means of
communication, whenever necessary, to ensure parental
understanding.

b. The notice shall indicate the purpose, time, and
location of the IEP Team meeting; who will be in attendance;
when a LEA IEP Team member needs to be excused from
attending the meeting; the parents' right to take other
participants to the meeting; the student's right to participate
(when appropriate); and the name of the person in the LEA
the parents can contact when they have questions or
concerns.
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c. The notice shall explain the procedural
safeguards available to the parents; that they can negotiate
the time and place of the IEP Team meeting; that they have
the right to full and meaningful participation in the IEP
decision-making process, know their consent is required
before initial placement will be made and that all
information about the student shall be kept confidential.

d. When it appears that a student with a disability
may be eligible to participate in one of the alternate
assessments, the notice shall explain that data appear to
support the student's participation in alternate assessment,
and that the decision for participation will be made with the
parents at the IEP Team meeting.

e. Additionally, when the LEA has not already done
so, the parents shall be informed of their right to an oral
explanation of the evaluation report and of their right to an
independent education evaluation (IEE) when the parents
disagree with the current evaluation.

f. In the case of a child who was previously served
under Part C, an invitation to the initial IEP Team meeting,
at the request of the parent, will be sent to the Part C service
coordinator or other representative of the Part C system to
assist with the smooth transition of services. This only
pertains to students with disabilities.

2. An IEP Team meeting that result in a completed
IEP/placement document shall be held. This meeting should
be a vehicle for communication between parents and school
personnel to share formal and informal information about
the student's needs, educational projections, and services that
will be provided to meet the student's needs. The completed
IEP/placement document is a formal record of the IEP
Team's decisions. The timeline for completion of the
document is intended to ensure that there is no undue delay
in providing a free appropriate public education (FAPE) for
the student. The IEP form is considered official when the
parent and the Official Designated Representative (ODR)
sign the document.

a. The IEP Team should consider parental
correspondence to the school regarding the student's learning
environment, any notes from previous parental conferences,
and any data gathered during the screening and evaluation
period in the development of the IEP.

b. Implementation of the IEP means that the student
begins participating in special education and related services
as written on the IEP/placement document. A LEA shall
begin providing services as stated on the IEP as soon as
possible but no later than ten (10) school days. The date of
initiation of services shall be noted on the IEP.

B. Additional Notes about Timelines

1. Summer Recess. When an initial evaluation report
has been completed within the 30 days prior to the summer
recess or during the recess, the LEA may request, through
written documentation, parental approval to delay the initial
IEP Team meeting until the first week of the next school
session. However, when the parents wish to meet during the
summer recess, the LEA shall ensure that the appropriate
IEP Team members are present.

2. Children with Disabilities Approaching Age 3

a. Children with disabilities receiving Part C
services (EarlySteps) who are “turning three-years-old”
suspected of being eligible for Part B services shall be
referred to the LEA when the child is 2 years, 2 months



through 2 years, 9 months of age. The Part C Family Service
Coordinator will notify the LEA of the date for the transition
meeting to determine whether the student shall be evaluated
for Part B services. The LEA will begin the evaluation
process to determine eligibility. When the child meets
eligibility criteria according to Bulletin 1508, Pupil
Appraisal Handbook, the IEP Team must develop and
implement the IEP by the child's third birthday.

b. If the child's birthday occurs during the summer
months, the child's IEP team will determine the date when
services will begin. Services shall begin no later than the
start of the next school year.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:1941 et seq.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 35:2332 (November
2009).

§107. IEP Team Participants

A. At any IEP Team meeting, the following participants
shall be in attendance: an officially designated representative
of the LEA, the student's regular education and special
education teachers, the student's parents, and a person
knowledgeable about the student's evaluation procedures and
results. The student, as well as other individuals the parents
and/or LEA may deem necessary, should be given the
opportunity to attend. Documentation of attendance is
required.

1. An officially designated representative (ODR) of
the LEA is one who is qualified to provide or supervise the
provision of specially designed instruction to meet the
unique needs of students with exceptionalities, is
knowledgeable about the general education curriculum, and
is knowledgeable about the availability of resources of the
LEA. The LEA may also designate another LEA member of
the IEP Team to serve as the agency representative, when the
above criteria are satisfied. A LEA shall have on file and
shall disseminate within the agency a policy statement
naming the kinds of persons who may act as the official
representative of the LEA. Representatives may include the

director/supervisor of special education, principals,
instructional strategists, teachers, or any other LEA
employee certified to provide or supervise special

educational services. A member of the student's evaluation
team may serve in this capacity. A special education teacher
may not serve as the ODR for a student's IEP when he or she
is also the student's teacher.

2. Parents are equal participants in the IEP process in
discussing the educational and related services needs of the
student and in deciding which placement and other services
are appropriate. As such, one or both of the student's parents
should participate in the initial IEP/placement meeting(s).
Other team members shall rely on parents to contribute their
perspective of the student outside of school. Parental insight
about the student's strengths and support needs, learning
style, temperament, ability to work in various environments,
and acquired adaptive skills is of vital importance to the
team in making decisions about the student's needs and
services. The concerns of the parents for enhancing the
education of their child shall be documented in the IEP.

a. Parent is defined as a biological or adoptive
parent of a child; a foster parent; a guardian, generally
authorized to act as the child's parent or authorized to make
educational decisions for the child, but not the state if the
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child is a ward of the state; an individual acting in the place
of a biological or adoptive parent of a child (including a
grandparent, stepparent, or other relative) with whom the
child lives or an individual who is legally responsible for the
child's welfare; or a surrogate parent who has been appointed
to act in the child's behalf.

b. The LEA shall take measures to ensure that
parents and all other team members, including sensorially
impaired and non-English-speaking participants, can
understand and actively participate in discussions and
decision-making. These measures (i.e., having an interpreter
or translator) should be documented. LEAs shall further
ensure that, for those parents who cannot physically attend
the IEP Team meetings, every effort is made to secure
parental participation.

c. However, if every documented attempt fails and
the IEP/placement document is developed without parental
participation, the parents still shall give written informed
consent for initial placement before any special education or
related services may begin.

i. When conducting IEP Team/placement
meetings, the parents of a student with an exceptionality and
the LEA may agree to use alternative means of meeting
participation such as videoconferences and conference calls.

ii. Visits may be made to the parents' home or
place of employment to receive parental suggestions.

iii. Electronic mail. A parent of a student with an
exceptionality may elect to receive notices/communication
by electronic mail communication, if the LEA makes that
option available. Documentation of these communiqués
should be kept in the student's IEP folder.

d. When a student with an exceptionality has a legal
guardian or has been assigned a surrogate parent by the
LEA, that person assumes the role of the parent during the
IEP process in matters dealing with special educational
services. When a student with an exceptionality is
emancipated, parental participation is not mandated.
Additionally, when the LEA has been informed that a parent
is legally prohibited from reviewing a student's records, that
parent may not attend the IEP Team meetings without
permission of the legal guardian.

e. Beginning at least one year before the student
reaches the age of majority, by the student's seventeenth
birthday; the parents will be informed that the rights under
Part B of the Act will transfer to the student, unless the
student is determined incompetent under state law.

3. An evaluation representative is a required
participant at an initial IEP Team meeting. The person may
be a member of the pupil appraisal team that performed the
evaluation or any person knowledgeable about and able to
interpret the evaluation data for that particular student. The
evaluation coordinator who coordinated the activities for the
reevaluation shall be present at the next scheduled IEP Team
meeting when there is a change in classification, or initiation
of additional services, or more restrictive environment is
proposed for the student. For gifted and/or talented
reevaluations, the gifted or talented teacher may serve as the
evaluation coordinator.

4. A regular education teacher is at least one of the
student's regular teachers (when the student is, or may be,
participating in the regular education environment). The
teacher must, to the extent appropriate, participate in the
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development, review, and revision of the student's IEP,
including the determination of accommodations, appropriate
positive behavioral interventions, supports and other
strategies, the determination of supplementary aids and
services, program modifications, and supports for school
personnel that will be provided for the student.

5. A special education teacher is at least one of the
student's special education teachers, or when appropriate, at
least one special education provider of the student.

a. When a student's only disability is speech or
language impairment, then the speech/language pathologist
is considered the special education provider.

6. The student should be given the opportunity to
participate in the development of the IEP. In many cases, the
student will share responsibility for goals and objectives.

a. The LEA shall invite a student with a disability at
any age to attend his or her IEP Team meeting if the purpose
of the meeting will be the consideration of postsecondary
goals and the transition services needed in reaching those
goals. The LEA shall invite the student and, as part of the
notification to the parents of the IEP Team meeting, inform
the parents that the LEA will invite the student to the
meeting.

b. Beginning at least one year before the student
reaches the age of majority, by the student's seventeenth
birthday, the student shall be informed that his or her rights
under Part B of the Act will transfer to him or her unless he
or she has been determined incompetent under state law.

7. Other individuals can be invited, at the discretion of
the parent or LEA, who have knowledge or special expertise
regarding the student, including related service personnel as
appropriate. The LEA also shall inform the parents of the
right of both the parents and the agency to invite other
individuals who have knowledge or special expertise
regarding the child, including related service personnel as
appropriate to be members of the IEP Team. The LEA may
recommend the participation of other persons when their
involvement will assist in the decision-making process.

a. It is also appropriate for the agency to ask the
parents to inform the agency of any individuals the parents
will be inviting to the meeting. Parents are encouraged to let
the agency know whom they intend to invite. Such
cooperation can facilitate arrangements for the meeting and
help ensure a productive, child-centered meeting.

b. The determination of the knowledge or special
expertise of any individual described above shall be made by
the parent or LEA who invited the individual to be a member
of the IEP Team.

c. When the LEA responsible for the initial
IEP/placement process considers referring or placing the
student in another LEA, the responsible LEA must ensure
the participation of a representative of the receiving LEA at
the IEP Team meeting.

d. The LEA shall ensure the attendance of a
representative of a private school when the student is
voluntarily enrolled in a private school. When the
representative cannot attend, the LEA shall use other
methods to ensure participation by the private school or
facility, including individualized or conference telephone
calls.
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B. IEP Team Member Excusal

1. A member of the IEP Team is not required to attend
an IEP Team meeting, in whole or in part, when the parent of
the student with an exceptionality and the public agency
agree, in writing, that the attendance of the member is not
necessary because the member's area of the curriculum or
related services is not being modified or discussed in the
meeting.

2. A member of the IEP Team may be excused from
attending an IEP Team meeting, in whole or in part, when
the meeting involves a modification to or discussion of the
member's area of the curriculum or related services, when:

a. the parent, in writing, and the public agency
consent to the excusal; and

b. the member submits, in writing to the parent and
the IEP Team, input into the development of the IEP prior to
the meeting.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:1941 et seq.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 35:2332 (November
2009).

§109. Accessibility of the Student's IEP

A. The student's IEP is accessible to each regular
education teacher, special education teacher, related services
provider, and any other service provider who is responsible
for its implementation, and

1. Each teacher and provider is informed of

a. his or her specific responsibilities related to
implementing the student's IEP; and

b. the specific accommodations, modifications, and
supports that shall be provided for the student in accordance
with the IEP.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:1941 et seq.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 35:2334 (November
2009).
§111.  The Three Types of IEPs for Students with
Exceptionalities

A. The Initial IEP is developed for a student with an
exceptionality who has met criteria for one or more
exceptionalities outlined in Bulletin 1508, Pupil Appraisal
Handbook and who has never received special educational
services, except through an interim IEP, from an approved
Louisiana school/program.

B. The Review IEP is reviewed and revised at least
annually or more frequently to consider the appropriateness
of the program, placement, progress in the general education
curriculum and any related services needed by the student.

C. The Interim IEP shall be developed for students who
have severe or low incidence impairments documented by a
qualified professional concurrent with the conduct of an
initial evaluation according to Bulletin 1508, Pupil Appraisal
Handbook.

1.  An interim IEP may also be developed for students
who have been receiving special educational services in
another state concurrent with the conduct of an initial
evaluation.



2. An interim IEP may also be developed concurrent
with the conduct of an initial evaluation for a student out-of-
school, including students ages three- through- five, who are
suspected of having a disability and for former special
education students, through the age of twenty-two, who have
left a public school without completing their public
education by obtaining a state diploma.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:1941 et seq.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 35:2334 (November
2009).

§113. IEP Amendments

A. In making changes to a student's IEP after the annual
IEP Team meeting for a school year, the parent of a student
with a disability and the public agency may agree not to
convene an IEP Team meeting for the purposes of making
those changes, and instead may amend or modify the
student's current IEP.

1. Procedural safeguards for reconvening the IEP
Team meeting shall be followed.

2. If changes are made to the student's IEP, the LEA
must ensure that the student's IEP Team is informed of those
changes.

3. Changes to the IEP may be made either by the
entire IEP Team at an IEP Team meeting or by amending the
IEP rather than by redrafting the entire IEP.

4. A parent must be provided with a revised copy of
the IEP with the amendments incorporated.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:1941 et seq.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 35:2335 (November
2009).

§115. Placement Considerations

A. The IEP Team, following a discussion of the student's
educational needs, shall choose a setting in which the
educational needs will be addressed. The official designated
representative shall be knowledgeable about placement
considerations and shall be responsible for informing the IEP
Team members. The IEP Team, including the parent, shall
participate in discussions and decisions made about the
placement. The term placement refers to the setting or class
in which the student will receive special educational
services.

B. Placement Considerations
Disabilities whose ages are 6-21.

1. For the location of instruction/services, IEP Team
members should consider the following.

a. Where would the student attend school if he or
she did not have a disability?

b. Has the student, as a special education student,
ever received special educational instruction or services
within the general education environment?

c.  What accommodations and/or modifications have
been used to support the student as a special education
student in the general education class?

d. After a review of the accommodations and/or
modifications provided, what additional strategies and
supports have been determined to facilitate the student's
success in the general education setting?

e. When the student is not currently receiving
instruction and/or services in a general education setting,

for Students with
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what strategies could be used for providing services in the
general education classroom?

f. Based on IEP goals and/or
objectives/benchmarks, what instructional settings would
support the achievement of these goals and/or objectives/
benchmarks?

g.  When the decision has been made to provide the
student with instruction and/or services outside the general
education setting, what specific opportunities will the
student have for integration in general education activities?

C. Placement Considerations for Students with
Disabilities whose ages are 3-5.

1. For the location of instruction/services, the IEP
Team should consider the following.

a. Where would the student spend the majority of
the day if the student did not have a disability (natural
environment)?

b. Can the services identified on the IEP be
provided in the student's natural environment?

i. If not, what changes should be made in that
environment to enable the required services to be delivered
there?

ii. If  not, what  programming  and/or
placements/services options are necessary to meet the
student's identified needs while providing meaningful
opportunities for interactions with peers without disabilities?

c.  What accommodations, supports, and/or related
services are needed to meet the student's identified needs?

D. Placement Considerations for Students who are Gifted
and/or Talented whose ages are 3-21.

1. For the location of instruction/services, IEP Team
members should consider the following.

a. Where the student would attend school if he or
she did not have an exceptionality?

b. Based on IEP goals, what instructional settings
would support the achievement of these goals.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:1941 et seq.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 35:2335 (November
2009).
§117.  Placement/Least Restrictive Educational
Environments

A. For Students with Exceptionalities ages 6-21. The
Educational Environments are listed below in a continuum
from least to most restrictive. This list is not a continuum of
least restrictive environment for the deaf or hard-of-hearing
students. The list should not be considered a continuum of
least restrictive environment for students receiving gifted
and talented services.

1. Inside the regular class 80 percent or more of the
day

a. A regular class with special education/related
services provided within regular classes; a regular class with
special education/related services provided outside regular
classes; or a regular class with special education services
provided in resource rooms.

2. Inside regular class no more than 79 percent of day
and no less than 40 percent of the day

a. Resource rooms with special education/related
services provided within the resource room; or resource
rooms with part-time instruction in a regular class.

Louisiana Register Vol. 35, No. 11 November 20, 2009



3. Inside regular class less than 40 percent of the day
a.  Self-contained special classrooms with part-time
instruction provided in a regular class, or a self-contained
special classroom with full-time special education
instruction on a regular school campus.
4. Separate school
a. Public and private day schools for students with
disabilities; public and private day schools for students with
disabilities for a portion of the school day (greater than 50
percent) and in regular school buildings for the remainder of
the school day; or public and private residential facilities
when the student does not live at the facility.
5. Residential Facility
a. Public and private residential schools for students
with disabilities; or public and private residential schools for
students with disabilities for a portion of the school day
(greater than 50 percent) and in separate day schools or
regular school buildings for the remainder of the school day.
6. Hospital/homebound
a. Hospital programs or homebound
programs—students should be receiving a minimum of 4
hours of services per week. Refer to Bulletin 741, §1103 for
more information.
7. Correctional Facilities
a. Short-term detention facilities (community-based
or residential); or correctional facilities
B. For Students with Exceptionalities ages 3-5. In
determining the appropriate setting for a preschool-aged
student, each setting noted shall be considered; but the list
should not be considered a continuum of least restrictive
environment. The settings for preschool-aged students, three
through five years, are defined as follows.
1. For Students with Disabilities ages 3-5.
a. In the regular early childhood program at least 80
percent of time
b. In the regular early childhood program 40% to 79
percent of time
c. In the regular early childhood program less than
40 percent time
i. Early childhood programs include, but are not
limited to Head Start, kindergarten, reverse mainstream
classrooms, private preschools, and preschool classes offered
to an eligible pre-kindergarten population by the LEA; and
group child care (e.g., Starting Points, LA 4)
d. In early childhood special education - separate
class
i. Attends a special education program in a class
that includes less than 50% nondisabled children. Special
education programs include, but are not limited to special
education and related services provided in special education
classrooms in regular school buildings; trailers or portables
outside regular school buildings; child care facilities;
hospital facilities on an outpatient basis; and other
community-based settings.
e. In early childhood special education - separate
school
i. Receives special education in a public or
private day school designed specially for children with
disabilities
f. In early childhood special education—residential
facility
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i. Receives special education in a public or
privately operated residential school or residential medical
facility on an inpatient basis

g. Receiving special education and related services
at home

i.  When the child does not attend a regular early
childhood program or special education program, but the
child receives some or all of his/her special education
services in the home. Children who receive special education
both in a service provider location and at home should be
reported in the home category.

h. Receiving special education and related services
at service provider location

i.  When the child receives all of their special
education and related services from a service provider and
does not attend an early childhood program or a special
education program provided in a separate class, separate
school, or residential facilities. For example, speech therapy
is provided in private clinicians' offices; clinicians' offices
located in school buildings; hospital facilities on an
outpatient basis, and libraries and other public locations

2. For Students who are Gifted and/or Talented ages
3-5.

a. In the regular early childhood program at least 80
percent of time

b. In the regular early childhood program 40% to 79
percent of time

c. In the regular early childhood program less than
40 percent time

i. Early childhood programs include, but are not
limited to Head Start, kindergarten, preschool classes offered
to an eligible pre-kindergarten population by the local
education agency; and group child care (e.g., Starting Points,
LA 4)

d. In early childhood special education - separate
class

i. Attends a special education program in a class
that includes less than 50 percent nondisabled children.
Special education programs include, but are not limited to
special education and related services provided in special
education classrooms in regular school buildings; trailers or
portables outside regular school buildings, and child care
facilities.

e. In early childhood special education - residential
facility

i. Attends a public or privately operated
residential school or residential medical facility on an
inpatient basis.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:1941 et seq.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 35:2335 (November
2009).

§119. Parental Consent

A. A LEA shall obtain formal parental and/or student
consent before it can initially provide a student with special
education and related services in any setting.

1. The student's consent is needed once the student
reaches the age of majority, which is age eighteen (18) in
Louisiana. When a student reaches the age of majority that
applies to all students, except for a student who has been



determined to be incompetent under state law, the student
shall be afforded those rights guaranteed at such age.

B. Consent includes the following:

1. the parent and/or student has been fully informed of
all relevant information in a manner that is clearly
understandable to the parent and/or student, and

2. the parent and/or student formally agree in writing.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:1941 et seq.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 35:2336 (November
2009).
§121. Parental Disagreement with Provision of
Services/Placement

A. Parents may disagree with all or some parts of the
program, placement, or related services proposals. The LEA
and the parents should make conciliatory attempts to resolve
the disputes, including making modifications to the proposed
program, placement, and related services. A LEA may not
use a parent's refusal to consent to one service or activity to
deny the parent or student any other service, benefit, or
activity of the LEA.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:1941 et seq.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 35:2337 (November
2009).

§123. Parental Withholding of Consent

A. When the parent of the student refuses to consent to
the initial provision of special education and related services,
or the parent fails to respond to a request to provide consent
for the initial provision of special education and related
services, the LEA:

1. may not use the procedures in Bulletin 1706,
Chapter 5 (including the mediation procedures under §506
or the due process procedures under §508-§517) in order to
obtain agreement or a ruling that the services may be
provided to a student;

2. will not be considered to be in violation of the
requirement to make FAPE available to the student for the
failure to provide the student with the special education and
related services for which the public agency requests
consent; and

3. is not required to convene an IEP Team meeting or
develop an IEP for the student for the special education and
related services for which the public agency requests such
consent.

B. If, at any time after the initial provision of special
education and related services, the parent of a child revokes
consent in writing for the continued provision of special
education and related services the LEA:

1. may not continue to provide special education and
related services to the student, but must provide prior written
notice in accordance with Bulletin 1706 before ceasing the
provision of special education and related services;

2. may not use the procedures in Bulletin 1706,
Chapter 5 (including the mediation procedures under §506
or the due process procedures under §508-§517) in order to
obtain agreement or a ruling that the services may be
provided to a student;

3. will not be considered to be in violation of the
requirement to make FAPE available to the student because

2337

of the failure to provide the student with further special
education and related services; and

4. 1is not required to convene an IEP Team meeting or
develop an IEP for the student for further provision of
special education and related services.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:1941 et seq.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 35:2337 (November
2009).

§125. Dispute Resolution Options

A. The LDE has adopted written procedures regarding
the resolution of any complaint related to the identification,
evaluation, educational placement, the level of services or
placement, the provision of a free appropriate public
education (FAPE) or payment for services that the parent has
obtained for a student with a disability. The Parent's Guide
to Special Education Dispute Resolution is designed to assist
parents in understanding the Louisiana dispute resolution
systems. The guide can be located at
www.doe.state.la.us/lde/eia/2114.html.

B. IEP Facilitation is a new dispute resolution method.
This option is available to parents and school districts when
they both agree that it would be valuable to have a neutral
person (IEP Facilitator) present at an IEP Team meeting to
assist them in discussing issues regarding the IEP. Typically,
an IEP Facilitator is brought in when parents and school
district staff are having difficulties communicating with one
another about what the student needs.

C. Informal Complaints/Early Resolution Procedures
(ERP). It is the policy of the LDE to encourage and support
prompt and effective resolution of any administrative
complaint in the least adversarial manner possible. The
implementation of the ERP by each LEA draws on the
traditional model of parents and schools working
cooperatively in the educational interest of the students to
achieve their shared goal of meeting the educational needs of
students with disabilities.

1. Formal administrative complaints are procedures
developed under the supervisory jurisdiction of LDE to
address allegations that an LEA is violating a requirement of
Part B of the Act.

D. Mediation is an informal, voluntary process by which
the parent and the LEA are given an opportunity, through the
help of a trained mediator, to resolve their differences and
find solutions to enhance the overall learning environment
for the student. Differences may arise in the planning and
implementing of an individualized educational program for a
student with an exceptionality. It is important for parents and
LEAs to have an opportunity to present their viewpoint in a
dispute. See Louisiana's Educational Rights of Children with
Disabilities Handbook or Louisiana's Educational Rights of
Gifted/Talented Children in Public Schools and the
Mediation Services for Students with Exceptionalities
brochure for more information.

E. The parents and the LEA both have the right to an
"impartial due process hearing" when disagreements arise
between the parent and the LEA, relative to initiating or
changing the identification, evaluation, or educational
services and placement of a student with an exceptionality.
Due process hearings may be initiated by the parent or the
LEA. See Louisiana's Educational Rights of Children with
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Disabilities Handbook or Louisiana's Educational Rights of
Gifted/Talented Children in Public Schools and the Special
Education Impartial Due Process Hearing brochure for
more information.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:1941 et seq.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 35:2337 (November
2009).

§127. Three-Year Age Span

A. Unless specifically permitted by the State Board of
Elementary and Secondary Education, there shall not be a
chronological age span of more than three years within a
special education class.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:1941 et seq.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 35:2338 (November
2009).

§129. Site Determination

A. When the site at which the student will receive
services is not determined at the IEP Team meeting, within
10 calendar days, the site determination form shall be
completed. The LEA has the right to select the actual school
site at which the student will receive services.

B. In addition to the questions on the IEP and Site
Determination Form, the following issues shall be
considered:

1. students should be placed in programs on the basis
of their unique special education needs, not as a result of
their particular disabling condition; and

2. placement cannot be based either on a particular
LEA's special education delivery system or on the
availability of related services.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:1941 et seq.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 35:2338 (November
2009).

§131. Additional Clarification

A. Although throughout Louisiana most students with
exceptionalities are served in their neighborhood schools
there are some extenuating circumstances that influence the
decision to serve a student in a school other than his or her
neighborhood school.

B. For Students with Disabilities. The following is
provided as an example: In a small LEA, there may be only
four multidisabled students who need a multidisabled self-
contained class. The LEA may establish one classroom
within the LEA. Those multidisabled students could be
grouped together on a centrally located campus as age-
appropriate as possible. Because of the limited number of
students, the age span may be greater than the 3-year span.
In this situation, ages may be from 10-14 years—with two
children being 10-years-old, one being 11, and one being 14.
When the administration decides to locate this class on an
elementary K-6 campus because the majority of the class is
of elementary age, there could be adequate justification to
allow the 14-year-old to remain on the elementary campus.
This placement is not a desirable situation, but a necessity in
some cases.

C. For Students who are Gifted and/or Talented. The
following is provided as an example: A Resource Center for
Gifted/Talented is a type of instructional setting, designed or
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located in one school, that provides instructional services to
students who are gifted/talented from two or more schools
and in which special education is provided by an individual
certified in accordance with Bulletin 746; pupil/teacher
ratios established in Bulletin 1706, Part B, are used.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:1941 et seq.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 35:2338 (November
2009).

Chapter 3. IEP Development
§301. Responsibilities

A. The responsibility for offering FAPE is met through
the process of developing an IEP. This process includes:

1. communication between the LEA and the parents;

2. IEP Team meetings at which parents and school
personnel make joint decisions and resolve any differences
about the student's needs and services;

3. a completed IEP/placement document, which
describes the decisions made during the meetings, including
the special education and related services that are to be
provided;

4. a formal assurance by the LEA that the services
described in the document will be provided;

5. written parental consent for initial placement;

6. procedural safeguards for differences that cannot be
resolved mutually;

7. initial placement and provision of services as
described in the IEP/ placement document; and

8. consideration and/or determination of eligibility for
Extended school year (ESY) services for students with
disabilities. Refer to ESY section of this handbook (Chapter
7) for further guidance.

B. The IEP Team has the responsibility for determining
the student's special educational and related services needs
and placement.

C. A student dually identified with a disability and gifted
and/or talented shall have his/her individualized educational
program developed on the IEP for students with a disability.

D. A LEA is required to initiate and conduct IEP Team
meetings periodically, but not less than annually, to review
each student's IEP in order to determine whether the annual
goals for the student are being achieved and to revise the IEP
as appropriate. The LEA shall notify parents of the review
IEP Team meeting in accordance with the same procedures
as the initial IEP.

E. An additional IEP/placement review meeting is not
required when a LEA elects to move the student to another
school site within the agency when all of the information on
the IEP remains the same and the effect of the program has
not been changed.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:1941 et seq.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 35:2338 (November
2009).

§303. Initial IEPs

A. Program  Considerations for  Students  with
Disabilities. Program decisions shall be made and written on
the IEP in the following areas that form the basis for the
placement.

1. General information about the student, including

2. the student's strengths; and



3. the concerns of the parents for enhancing the
education of their child; and

4. the results of the initial evaluation or most recent
reevaluation of the student; and

5. the student's present levels of academic
achievement, developmental, and functional needs; and

a. how the student's disability affects the student's
involvement and progress in the general education
curriculum; and

b. how to determine when the student with a
disability needs instructional materials in accessible formats
(e.g., large print , Braille, digital, and/or audio); and

c. for preschool students, as appropriate, how the
disability affects the student's participation in appropriate
activities; and

6. as appropriate, the results
performance on any general state-
assessment program.

7. The IEP Team shall also consider any of the
following special factors:

a. for a student whose behaviors impede his or her
learning or that of others, consider the use of positive
behavioral intervention and supports, and other supports to
address that behavior;

b. for a student with limited English proficiency,
consider the language needs of the student as those needs
relate to the student's IEP;

c. for a student who is blind or visually impaired,
provide for instruction in Braille and the use of Braille
unless the IEP Team determines, after an evaluation of the
student's reading and writing skills, needs, and appropriate
reading and writing media (including an evaluation of the
student's future needs for instruction in Braille or the use of
Braille), that instruction in Braille or the use of Braille is not
appropriate for the student;

d. the communication needs of the student, and in
the case of a student who is deaf or hard-of-hearing, consider
the student's language and communication needs,
opportunities for direct communications with peers and
professional personnel in the student's language and
communication mode, academic level, and a full range of
needs, including opportunities for direct instruction in the
student's language and communication mode;

e. whether the student requires assistive technology
devices and services based on assessment/evaluation results;

f. for a student who has health problems, the needs
to be met during the school day. These needs would include
such medical conditions as asthma, diabetes, seizures, or
other diseases/disorders that may require lifting and
positioning, diapering, assistance with meals, special diets,
or other health needs.

8. The measurable annual academic and functional
goals, designed to meet the student's needs that result from
the student's disability to enable the student to be involved in
and make progress in the general education curriculum,

a. shall be based on the academic standards for the
grade in which the student is enrolled; and

b. shall be based on each of the student's other
educational needs that result from the student's disability;
and

of the student's
or district-wide

c. short-term objectives/benchmarks shall be
required for students with significant cognitive disabilities or
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functions like a student with significant cognitive disabilities
at all ages and grade levels, including preschool-aged
students;

i. short-term objectives/benchmarks shall be
required for students who participate in LAA 1 (the alternate
assessment aligned to alternate achievement standards);

ii. IEP Teams may continue to develop short-term
instructional objectives or develop benchmarks that should
be thought of as describing the amount of progress the
student is expected to make within a specified segment of
the year. Generally, benchmarks establish expected
performance levels that allow for regular checks of progress
to coincide with the reporting periods for informing parents
of their child's progress toward achieving the annual goals.
An IEP Team may use either short-term objectives or a
combination of the two, depending on the nature of the
annual goals and needs of the child.

d. The participation in appropriate activities for the
preschool-aged student.

9. The special educational and related services and
supplementary aids and services to be provided to the
student, or on behalf of the student, and the program
modifications or supports for school personnel will be
provided for the student

a. to advance appropriately toward attaining the
measurable annual goals; and

b. to be involved and make progress in the general
education curriculum and to participate in extracurricular
and other nonacademic activities; and

c. to be educated and participate with other students
with and without disabilities in the activities.

10. An explanation is given to the extent in which the
student will not participate with students without disabilities

in the regular class and extracurricular and other
nonacademic activities.
11. The participation in the annual statewide

assessment for the student in grades 3-11; and
a. the need for any individual accommodations in
the administration of state- or district-wide assessments of
academic achievement; and
b. when the IEP Team determines the student shall
participate in an alternate assessment instead of the regular
statewide assessment, a statement of why
i.  the student cannot participate in the regular
assessment; and
ii. the particular
appropriate for the student.
12. The anticipated frequency, location, and duration of
the special educational services and modifications.
13. The type of physical education program to be
provided.
14. For each student beginning at age 16, transition
service needs that focus on the student's courses of study;
and

assessment  selected as

a. for each student not later than the first IEP to be
in effect when the child turns 16, or younger, when
determined appropriate by the IEP Team, and updated
annually thereafter, the needed transition services including
any interagency responsibilities or linkages.

15. The need for extended school year services (refer to
Chapter 7) based on student performance on
academic/functional goals and/or objectives/ benchmarks.
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a. The IEP Team will consider the criterion/criteria
to make the ESY determination and what data must be
collected to make that decision. The data collected through
progress monitoring (e.g., grades, progress reports, behavior
checklists, task analyses, teacher observation logs, etc.) shall
be reviewed to determine the progress the student makes
toward acquisition of the measurable annual goals and/or
objectives/benchmarks, and whether the data supports that,
the student meets any of the criteria for ESY eligibility.

B. Program Considerations for Students who are Gifted
and/or Talented. Program decisions shall be made and
written on the Gifted/Talented IEP in the following areas that
form the basis for the placement.

1. General information about the student, including
student interests; and

a. in the case of a student with limited English
proficiency, whose language needs relate to the student's
IEP;

2. the student's strengths;

3. the concerns of the parents for enhancing the
education of their child;

4. as appropriate, the results of the student's
performance on any general state- or district-wide
assessment program for students in grades 3 -11;

5. the results of the initial evaluation or most recent
reevaluation of the student;

6. input from the regular education teacher regarding

student classroom performance, including academic
achievement and social skills;

7. any pertinent social and emotional needs;

8. the student's present levels of educational

performance, including the student's academic achievement
and social/emotional needs;

9. the measurable annual academic and/or enrichment
and/or social goals;

a. meeting the student's needs that result from the
student's exceptionality and progress in an accelerated and
enriched curriculum, and

b. meeting each of the student's other educational
needs that result from

the student's exceptionality, and
i. in the case of a student whose behaviors
impede his or her learning or that of others, consider the use
of positive behavioral intervention strategies and other
supports to address that behavior;

c. the participation in appropriate activities for the
preschool-aged student;

10. the related services,
transportation and counseling;

11. the accommodations needed for instructional and
statewide assessment purposes must be documented on the
Section 504 Individual Accommodation Plan (IAP). A copy
of the TAP should be kept in the student's IEP folder;

12. and the anticipated frequency, location,
duration of the special education services.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:1941 et seq.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 35:2338 (November
2009).

which may include

and
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§305. Review IEPs

A. Program  Considerations for  Students  with
Disabilities. The IEP Team shall review and revise the IEP
for students with disabilities to address:

1. any lack of expected progress toward achieving the
annual goals and objectives/benchmarks;

2. any lack of expected progress in the general
education curriculum (e.g., the student is making failing
grades or through progress monitoring the student's lack of
progress in the general education curriculum is evident);

3. the results of the student's performance on any
state- or district-wide assessment;

4. the results of any reevaluation;

a. for any additional concerns, the procedures for
evaluation established in Bulletin 1508, Pupil Appraisal
Handbook shall be followed; and

b. in the event the parent signs the triennial
reevaluation waiver, a statement must be included on the
next [EP.

c. in the event the results of the reevaluation
indicate no exceptionality, an IEP will not be developed and
special education and related services cease;

5. information about the child shall be provided to, or
by, the parents;

6. the student's anticipated needs;

7. the student's special educational and related service
needs; for the preschool-aged child, his or her developmental
needs shall be addressed;

a. to determine when the student with a disability
needs instructional materials in assessible formats (e.g.,
Braille, large print, digital, and/or audio);

8. any positive behavior interventions and strategies
that should be used, as needed;

9. wupdated decisions about the student's program,
placement, and related services;

10. consideration of special factors as
§303.A.6.a-f;

11. for each student beginning at age 16, discuss
transition service needs that focus on the student's courses of
study;

a. for each student beginning not later than the first
IEP to be in effect when the student turns 16, discuss the
needed transition services including any interagency
responsibilities or linkages;

12. consideration of location of instruction/services,
refer to §115-117.

13. the need for extended school year services. This
need shall be based on student performance on
academic/functional goals and/or objectives/ benchmarks.
Refer to the ESY section of this handbook (Chapter 7).

a. The IEP Team will consider the criterion/criteria
to make the ESY determination and what data must be
collected to make that decision. The data collected through
progress monitoring (e.g., grades, progress reports, behavior
checklists, task analyses, teacher observation logs, etc.) shall
be reviewed to determine the progress the student makes
toward acquisition of his or her goals, and/or
objectives/benchmarks, and whether the student's progress
meets any of the criteria for ESY eligibility.

listed in



14. Discuss any other matters.

B. A review meeting shall be conducted in addition to
the required annual review when

1. the student's teacher feels the student's IEP or
placement is not appropriate for the student; or

2. the student's parents believe their child is not
progressing  satisfactorily in the general education
curriculum or that there is a problem with the student's IEP;

3. the LEA proposes any changes regarding program
or placement, such as to modify, add, or delete a goal or
objective; to add or delete a related service;

4. the student has been determined to be eligible for
ESY and will receive ESY services;

5. the behavior of the student warrants a review by the
IEP Team to decide on strategies including positive
behavioral intervention, strategies, and supports to address
the behavior;

6. either a parent or a public agency believes that a
required component of the student's IEP should be changed;

7. the LEA determines that a change in the IEP may
be necessary to ensure the provision of FAPE;

a. a hearing officer orders a review of the student's
IEP/placement document;

8. in the case in which the IEP/placement document is
entirely rewritten, the date of that meeting shall become the
anniversary date for the next annual review meeting.

C. Program considerations for Students who are Gifted
and Talented. The IEP Team shall review and revise the IEP
for students who are gifted and talented to address:

1. any lack of expected progress toward achieving the
annual goals;

2. any lack of expected progress in the general
education curriculum;

3. the results of the student's performance on any
state- or district-wide

assessment;

4. the results of any reevaluation;

a. for any additional concerns, the procedures for
evaluation established in Bulletin 1508, Pupil Appraisal
Handbook shall be followed;

b. in the event the results of the revaluation
indicates no exceptionality, an IEP will not be developed and
gifted and/or talented services cease;

5. information about the student provided to, or by, the
parents;

6. the student's anticipated needs;

7. the student's special educational needs; for the
preschool-aged child, address his or her developmental
needs;

8. any positive behavior interventions and strategies
that should be used, as needed;

9. updated decisions about the student's program and
placement;

10. in  making  decisions
instruction/services, refer to §115-117;

11. any other concerns.

D. A review meeting shall be conducted in addition to
the required annual review when:

1. a student's teacher feels the student's IEP or
placement is not appropriate for the student; or

for location of
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2. the student's parents believe their child is not
progressing satisfactorily or that there is a problem with the
student's IEP; or

3. the LEA proposes any changes regarding program
or placement, such as to modify, add, or delete a goal; to add
or delete a related service; or

4. either a parent or a public agency believes that a
required component of the student's IEP should be changed;
or

5. the LEA determines that a change in the IEP may
be necessary to ensure the provision of FAPE; or

a. a hearing officer orders a review of the student's
IEP/placement document; and

b. areview IEP Team meeting shall be conducted as
part of the reevaluation process.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:1941 et seq.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 35:2340 (November
2009).

§307. Interim IEPs

A. Placement Decisions. Local directors/supervisors of
special education may approve enrollment in special
education after pupil appraisal personnel have reviewed
existing student information.

1. An interim IEP may be developed for students
transferring from out-of-state who were receiving special
educational services, concurrent with the conduct of an
initial evaluation according to the Bulletin 1508, Pupil
Appraisal Handbook.

2. An interim IEP may be developed concurrent with
the conduct of an initial evaluation for students out of
school, including students ages three-through-five who are
suspected of having a disability, and for former special
education students, through the age of twenty-two, who have
left a public school without completing their public
education by obtaining a state diploma.

3. Formal written parental consent shall be obtained
for a multidisciplinary evaluation to be conducted according
to Bulletin 1508, Pupil Appraisal Handbook and an interim
IEP may be developed.

a. During the time the evaluation is in process, all
regulations shall apply.

b. If an interim IEP were developed, it—-may be
amended as necessary.

4. Parents of these students shall be informed at the
interim IEP Team meeting that the evaluation results must
classify a student as exceptional for that child to remain in
the special education program.

5. An interim IEP shall not be developed when a
student has a current IEP or evaluation.

B. Parental Consent. Parental consent for the interim
placement and related services shall be obtained by parental
signature on the IEP form.

1. Parents shall be informed that the student will exit
from the special education program when the student is
found to be ineligible for special educational services
according to the criteria in Bulletin 1508, Pupil Appraisal
Handbook. A statement stating the above should be written
in the comment section of the IEP when it is developed.
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2. When the student is eligible for special educational
services, an initial IEP/placement meeting will be conducted
within 30 calendar days from the date of dissemination of
the written evaluation to the LEA's special education
administrator.

C. Program Considerations. In the development of the
IEP, the IEP Team's discussion about the current
performance and goals for the student will have to be
conducted without the benefit of integrated assessment data
or teacher observation.

1. To gather information about current performance,
the parent may be the prime source of information about the
student's skills, development, motivation, learning style, etc.

2. The goals should address the student's educational
program during the assessment process.

3. When available information indicates that related
services are required, services should be provided.

4. The student's performance during an interim
placement shall be documented by the teacher and pupil
appraisal personnel. This documentation should provide
meaningful data for determining an appropriate program and
placement.

D. Extended School Year

1. Students on interim IEPs shall be considered for
extended school year services. The IEP Team will consider
the criterion/criteria to make the ESY determination and
what data must be collected to make that decision. Student
performance on academic/functional goals  and/or
objectives/benchmarks on the IEP are monitored on an
ongoing basis throughout the school year. The data collected
through progress monitoring (e.g., grades, progress reports,
behavior checklists, task analyses, teacher observation logs,
etc.) shall be reviewed to determine the progress the student
makes toward acquisition of his or her goals, benchmarks,
objectives, and whether the student's progress meets any of
the criteria for ESY eligibility.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:1941 et seq.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 35:2341 (November
2009).

§309. Related Services Considerations

A. Related Services for Students with Disabilities means
transportation and such developmental, corrective, and other
supportive services as are required to assist a student with a
disability to benefit from special education. A LEA, as part
of its requirement to provide FAPE, shall provide any related
service for which there is a documented need. However, for
certain related services, specific eligibility criteria shall be
met according to Bulletinl1508, Pupil Appraisal Handbook.
The decision regarding related services shall be made in
view of each student's unique needs. Sources of
documentation can be the individual evaluation report and
any subsequent evaluation reports submitted by therapists,
physicians, psychologists, parents, etc. Examples of support
and related services may include speech/language pathology
services, assistive technology, physical or occupational
therapy, audiological services, orientation and mobility
services, interpreting services and counseling, including
rehabilitation counseling, psychological services, recreation,
including therapeutic recreation, early identification and
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assessment of disabilities in children and transportation
services. Medical services for diagnostic or evaluation
purposes may also include school health services and school
nurse services, social work services in schools, and parent
counseling and training.

1. Exception; services that apply to students with
surgically implanted devices, including cochlear implants;

a. related services do not include a medical device
that is surgically implanted, the optimization of the device's
functioning (e.g., mapping), maintenance of the device, or
the replacement of the device;

b. nothing limits the right of a student with a
surgically implanted device (e.g., cochlear implant) to
receive related services that are determined by the IEP Team
to be necessary for the child to receive FAPE;

c. nothing limits the responsibility of the LEA to
appropriately monitor and maintain medical devices that are
needed to maintain the health and safety of the student,
including breathing, nutrition, or operation of other bodily
functions, while the student is transported to and from
school or is at school; or

d. nothing prevents the routine checking of an
external component of a surgically implanted devise to make
sure it is functioning properly.

2. The IEP Team shall consider each related service
that is recommended on the evaluation reports and document
and the decisions on the IEP form. For example, the team
shall:

a. list all services recommended by the team and the
service provision schedules, dates, and location, etc.;

b. explain the team's decisions not to include a
recommended related service;

c. explain delays in providing any related service
listed on the IEP.

i. This delay, or hardship, in no way relieves a
LEA from providing the service and from documenting
every effort to provide it in a timely manner.

d. The participation of related service personnel is
extremely important during the IEP Team meeting.
Involvement should be through either direct participation or
written recommendations.

3. Additional Notes about Related Services

a. Adapted physical education (APE) is not a
related service; APE is a direct instructional program. A
student who requires only adapted physical education may
be eligible for related services, since adapted physical
education is a direct instructional program.

b. A student who is identified with only a speech or
language impairment may be eligible for other related
services, since in this case speech therapy is the direct
special educational program.

c. Considerations for related
during ESY are the same as for the IEP.

B. Related Services for Students who are Gifted and/or
Talented may include transportation or counseling, which
must be addressed on the IEP. The decision regarding related
services shall be made in view of each student's unique
needs. Sources of documentation can be the individual
evaluation report and any subsequent evaluation reports
submitted by therapists, physicians, psychologists, parents,
etc.

services provided



AUTHORITY NOTE: Promulgated in accordance with R.S.
17:1941 et seq.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 35:2342 (November
2009).

Chapter 5. Participation in Statewide Assessments
§501. Participation in Statewide Assessments

A. All special education students shall participate in
statewide assessments in grades 3-11.

B. Students are to take the test that corresponds to the
grade in which they are enrolled.

C. The decision as to which test a student with
disabilities participates in is made on an annual basis by the
IEP team.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:1941 et seq.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 35:2343 (November
2009).

§503. Types of Alternate Assessments

A. LEAP Alternate Assessment, Level 1 (LAA 1), was
developed for students with disabilities who are served
under IDEA for whom there is evidence that the student is
functioning three (3) or more standard deviations below the
mean in cognitive functioning and/or adaptive behavior.
Only students with the most significant cognitive disabilities
or functions like a student with significant cognitive
disabilities are eligible to participate in LAA 1 (this does not
include students identified as Mental Disabilities—mild).
LAA 1 is a performance-based assessment designed for
students whose instructional program is aligned with the
Louisiana Extended Standards.

B. LEAP Alternate Assessment, Level 2 (LAA 2) based
on modified academic achievement standards, was
developed for students with persistent academic disabilities
who are served under IDEA to participate in academic
assessments that are sensitive to measuring progress in their
learning. There is evidence the student is having significant
academic difficulties in English language arts, reading
and/or mathematics. LAA 2 is a criterion-referenced
assessment designed for students whose instructional
program is aligned with the Louisiana Content Standards.

1. A student who meets the LAA 2 Participation
Criteria may test in all or in one or more content areas of
LAA 2, based on the determination of the IEP team. The IEP
team may decide that the student will participate in the LAA
2 assessment in one or more content areas and at the same
time participate in the regular statewide assessment
(ILEAP/LEAP/GEE) for the remaining content areas
required at the student's enrolled grade.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:1941 et seq.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 35:2343 (November
2009).

§505. Alternate Assessment Participation Criteria

A. LEAP Alternate Assessment, Level 1 (LAA1)

1. The student has a disability that significantly
impacts cognitive function and/or adaptive behavior.

2. The student requires extensive modified instruction
aligned with the Louisiana Extended Standards to acquire,
maintain, and generalize skills.

3. The decision to include the student in LAA 1 is not
solely based on the following:
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student's placement;
excessive or extended absences;
disruptive behavior;
English language proficiency;
student's reading level;
student's disability according to Bulletin 1508;
social, cultural, and/or economic differences;
anticipated impact on school performance scores;
administrative decision;

j- expectation that the student will not perform well
on the LEAP, iLEAP, GEE or LAA 2.

B. LEAP Alternate Assessment, Level 2 (LAA 2)

1. The student scored at the Unsatisfactory level in
English language arts and/or mathematics on the previous
year's LEAP/ILEAP/GEE or participated in the LAA 1 or
LAA?2.

2. The student has an IEP with goals based on
academic content standards for the student's enrolled grade
and the student requires support to access the general
education curriculum.

3. The student's progress to date, in response to
appropriate instruction designed to address the student's
individual needs is such that, even if significant growth
occurs, the student will not achieve grade-level proficiency
within the year covered by the student's IEP.

4. The decision to test a student in LAA 2 is not solely
based on the following:
student's placement;
excessive or extended absences;
disruptive behavior;

English language proficiency;
student's reading level;
student's disability according to Bulletin 1508;
social, cultural, and/or economic differences;
anticipated impact on school performance scores;
administrative decision;

j- the expectation that the student will not perform
well on the regular assessment (LEAP, iLEAP, GEE).

C. LAA1 and LAA 2 Participation Criteria forms can be
located in  Bulletin 1530, Section 2, or at
www.louisianaschools.net/lde/saa/2219.html.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:1941 et seq.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 35:2343 (November
2009).

§507. Test Accommodations

A. The assessment in which the student is to participate
and any accommodations the student is to receive for
instruction and assessment shall be documented annually on
the program/services page of the student's IEP.

B. Test accommodations cannot be different from or in
addition to the accommodations indicated on the student's
IEP and provided in regular classroom instruction and
assessment.

C. Test accommodations are described in Bulletin 118,
Statewide Assessment Standards and Practices.

D. For Students who are gifted and/or talented, any
accommodations the student is to receive for instruction and
assessment shall be documented annually on the student's
IAP. A copy of the IAP should be kept in the student's IEP
folder.
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AUTHORITY NOTE: Promulgated in accordance with R.S.
17:1941 et seq.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 35:2343 (November
2009).

Chapter 7. Extended School Year Services
§701. Overview
A. Extended school year (ESY) services are the

provision of special education and related services to
students with disabilities beyond the normal school year of
the LEA .The LEA must utilize specific eligibility criteria to
determine the need for extended school year services to
ensure the provision of FAPE. Services are provided in
accordance with an IEP and at no cost to the parents of the
student.

B. Once a student's extended school year services have
been planned through the IEP process, the services shall be
implemented. LEAs should provide extended school year
instruction in a location that is the least restrictive
environment option for that student. The services necessary
to meet the goals and objectives targeted on the ESY section
of the IEP are to be provided.

C. Careful documentation should be kept in order to
evaluate the student's performance and progress toward the
completion of the ESY goals and objectives. Accurate
records of student performance will assist the IEP Team in
the upcoming school year to continue the educational
program with a minimum of interruption and disruption.

D. Ongoing student performance assessment is always an
integral part of any educational program, and it should be
documented on appropriate data collection forms (e.g., grade
book, checklist, task analysis form) and progress reports.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:1941 et seq.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 35:2344 (November
2009).

§703. Responsibilities

A. The IEP Team is responsible for developing the
extended school year services for the student. The IEP Team
shall consider the student's educational needs according to
the criterion/criteria by which that student qualified for ESY
services. Throughout the planning phase, the team is
involved in a very individualized decision-making process
based on the student's specific needs identified throughout
the regular school year data collection.

B. At the IEP Team meeting, the IEP Team shall discuss
any and all pertinent criterion/criteria and examine student
performance data. The IEP Team shall consider student
performance on critical skills as they relate to ESY
eligibility criteria.

1. The decision regarding ESY eligibility should not
be made before January 1 of the current school year unless
there is sufficient data to make that decision prior to January.

2. Extended school year services shall be provided
only when a student's performance data indicate that the
services are necessary for the provision of FAPE.

3. The LEA may not limit extended school year
services to particular categories of disability; or unilaterally
limit the type, amount, or duration of those services.
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C. ESY services are available for students who meet the
eligibility criteria and meet the following conditions:

1. are between the ages 3-21;

2. are identified with a disability according to the
Bulletin 1508, Pupil Appraisal Handbook; and

3. have a current IEP.

D. ESY services are:

1. based on student's unique educational needs;

2. designed to address critical skills of the student;

3. tailored to fit the needs of each qualifying student;
therefore, the length of ESY services varies;

4. considered and determined on a yearly basis; and

5. provided sometimes in non-traditional settings.

E. All LEAs shall utilize the specific eligibility criteria
to determine the need for ESY and service planning
guidelines to design, implement and evaluate the extended
school year service provided to the student by:

1. evidence related to the student performance of
critical skills as it relates to ESY eligibility criteria; and,

2. the probability that the student could
master/maintain the goals and/or objectives/benchmarks
stated on the IEP with the provision of ESY services.

F. LEAs should continue to address LRE needs of the
student in the implementation of ESY services.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:1941 et seq.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 35:2344 (November
2009).

§705. ESY Eligibility Criteria

A. ESY eligibility criteria shall be used
determination of eligibility for ESY services.

B. The determination of eligibility shall be made prior to
the start of summer ESY services.

C. Three criteria are used to determine a student's need
for ESY services: Regression-Recoupment, Critical Point of
Instruction, and Special Circumstances.

1. Regression-Recoupment (R-R) Criterion

a. This criterion shall be applied to all students with
significant cognitive disabilities or who functions like
students with significant cognitive disabilities at all ages and
grade levels, including preschool aged students.

b. This criterion should be considered for all
students suspected of having difficulty with recoupment of
skills.

in the

i. When the IEP Team decides to monitor a
student using Regression-Recoupment criterion who is not
participating in LAA 1, the team shall target specific critical
goals and/or objective/benchmarks on the IEP as a basis to
determine eligibility at the next IEP.

c. Definitions

i. Pattern of Regression-Recoupment
Problems—following a break in instruction, there is a failure
to regain the performance level for an objective/skill such
that the highest post-break score is lower than the highest
pre-break score for any objective (i.e., critical skill) across
two breaks in instruction.

ii. Break in Instruction—a break of at least five
instructional days.



iii  Highest Pre-Break Score—the highest score (of
at least two data points) in the two-week period immediately
preceding the break in instruction.

iv. Highest Post-Break Score—the highest score
(of at least two data points) in the two-week period
immediately following the break in instruction.

d. Steps for applying the R-R Criterion

i. The teacher/instructional personnel reviews
student performance data before and after a minimum of two
breaks in instruction. The method and frequency of data
collection will depend on the objectives/benchmarks.

ii. Following extended breaks in instruction (i.e.,
full summer), it is expected the student will recoup the skills
within 4 weeks.

iii. The teacher/instructional personnel determines
whether there is a regression-recoupment problem such that
the highest of the post-break score is lower than the highest
of the pre-break score for “any” objective/benchmark and/or
break.

iv. The student is eligible for ESY services when
the performance data demonstrates a pattern of problems
with recouping performance on any objective/skill across
any two breaks within the current IEP.

2. Critical Point of Instruction (CPI) Criterion
a. This criterion shall be considered for all students.
b. Definitions

i.  Critical Point of Instruction-1 (CPI-1)—in the
absence of extended school year services, the student would
be at risk of losing general education class time or increasing
special education service time because of a lack of academic
or social skill development.

ii.  Critical Point of Instruction-2 (CPI-2)—in the
absence of extended school year services, the student would
be at risk of losing significant progress made toward
acquisition, fluency, maintenance, and/or generalization of
skills relevant in the pursuit of critical life areas (i.e., self-
help, community access, or social/behavioral skill areas).
Behaviors to be considered for CPI-2 include self-injurious,
ritualistic, and/or aggressive behaviors that negatively
impact the health, well being and/or delivery of instruction
to the student.

c. Steps for applying the CPI criteria

i. The teacher/instructional personnel examines
student performance data and determines whether in the
absence of extended school year services, the student would
be at risk of losing general education class time or increasing
special education service time because of a lack of academic
or social skill development (CPI-1) or would be in danger of
losing significant progress made toward acquisition, fluency,
maintenance, and/or generalization of skills relevant in the
pursuit of critical life areas (i.e., self-help, community
access, or social/behavioral skill areas) (CPI-2).

ii. CPI-1: The teacher/instructional personnel
determines that the student is projected to be at a critical
stage in the general education curriculum, and special
education services provided during an extension of the
regular school year will allow the student to maintain the
level of services indicated in the regular year IEP.

iii. CPI-2: The teacher/instructional personnel
determine that the student will require extended school year
services to achieve meaningful benefit in the goal area.
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(a). Students exhibiting interfering behaviors and
qualifying under CPI-2 should have a goal and/or
objectives/benchmarks on the IEP to address those
behaviors; and documentation shall include a description of
the behavior, baseline data, copy of the behavior intervention
plan, and when available, a copy of the functional behavior
analysis.

iv. The student is eligible for ESY when there is
evidence the impact of providing ESY services could enable
the student to maintain and/or achieve grade-level
expectations and reduce the loss of skill acquisition, fluency
and/or maintenance.

3. Special Circumstances (SC) Criterion
a. Employment

i. Students ages 16-21 shall be considered for
ESY services when there is documentation (i.e., job
performance data) that the student is in need of support to
maintain paid employment. Paid Employment refers to pay
commensurate/minimum wage or has an alternate wage
certificate from the Department of Labor to be paid at a
reduced level.

ii. A written statement from the student's
employer signifying his or her intention to employ the
student throughout the summer months; and

iii. a current IEP with goals and action steps
targeted for transition in the area of employment.

iv.  The student is eligible for ESY services when
there is evidence the student is in need of support to
maintain paid employment during the summer months.

b. Transition from Early Steps to Part B (Preschool)

1. Students transitioning from Early Steps to Part
B preschool services who have spring/summer birthday shall
be considered for ESY services.

ii. The student is eligible for ESY when there is
evidence from the performance data on the Individualized
Family Service Plan (IFSP) that the student will fail to
maintain performance skills and will regress without ESY
services.

c. Transition to Post-school Outcomes

i.  Students who have a transition plan and who

are expected to exit the LEA at the end of the school year

shall be considered for ESY  services. The
teacher/instructional ~ personnel  shall examine the
documentation of the incomplete action steps and

corresponding goals that are the responsibility of the LEA.

ii. The student is eligible for ESY when the
student is in need of services to complete the action steps
that are the responsibility of the LEA that are not expected to
be completed by the end of the student's final year in school.

d. Excessive Absences

i. A student with a disability who has
documented absences during the school year, in excess of 25
days, for health-related conditions without the provision of
hospital/homebound services and who has failed to make
projected progress shall be considered for ESY services.

ii. A student is eligible for ESY services when
there is evidence that failure to acquire the goals and/or
objectives/benchmarks will seriously jeopardize the overall
educational progress of the student; and

iii. the ESY services could have a significant
impact on the student's ability to make progress toward the
acquisition of established goals and objectives/benchmarks.
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e. Extenuating Circumstances

i. There may be unusual situations or
circumstances when ESY services may be needed, but the
student does not meet any of the eligibility criteria.

ii. The teacher/instructional personnel shall use
professional judgment to make the decision whether the
student needs ESY services in order to receive FAPE. The
teacher/instructional personnel shall determine if a break in
instruction will negatively impact or cause the student to
lose skills that will restrict the student's ability to function as
independently as possible.

ili. Two steps to determine eligibility for an
extenuating circumstance are:

(a). consider the previously described ESY
eligibility criteria, and

(b). determine there is a need for ESY services
through the examination of student performance data.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:1941 et seq.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 35:2344 (November
2009).

§707. ESY Eligibility Determination

A. The ESY eligibility decision for each student is to be
made between January 1 and the onset of ESY services for
the current school year unless there is sufficient data to make
that decision prior to January.

B. After examining the student's performance data one of
the following decisions shall be made:

1. the student is eligible for services;

2. the student is eligible for services, and the parent
declines;

3. the student is ineligible for services; or

4. ESY determination of eligibility will be made later
during the same school year.

C. When the student is determined eligible for ESY
services, the team must complete the ESY form of the IEP.

D. When the IEP Team decides not to make a
determination it shall be documented on the IEP and the
ESY decision must be prior to the start of ESY services.

E. When the student is determined ineligible for ESY
services based on student performance data, the parents must
receive notification of the determination and informed of
their due process rights and procedures.

F.  When consensus regarding ESY eligibility or services
cannot be reached and the parents disagree with the decision,
the parents shall be informed of their due process rights and
procedures.

G. If the parents of a student with disabilities decline
extended school year services, this does not affect other IEP
services. ESY does not apply to students who are gifted
and/or talented or students on Services Plans.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:1941 et seq.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 35:2346 (November
2009).

§709. Provision of ESY Services

A. Tt is the responsibility of the special education
administration to schedule the specific days of the week and
the beginning and ending date options to accommodate each
student's ESY services. As indicated throughout this process,
duration is based on the individual needs of the student.
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1. Regression-Recoupment Criterion (R-R). The
emphasis will be on the maintenance of essential skills. The
breaks between ESY and the regular school year should not
exceed the break periods upon which the student qualified
for ESY services.

2. Critical Point of Instruction 1 (CPI-1). The
emphasis will be on the skills the student needs in order to
prevent loss of general education time or to prevent an
increase in special education service time. The length of time
will be based on the number of skills the student must
acquire to maintain his LRE.

3. Critical Point of Instruction 2 (CPI-2). The
emphasis is on acquisition or maintenance of critical skills.
The number of sessions per week will be dependent upon
whether the specific student needs acquisition or
maintenance. Acquisition programs are usually shorter with
more sessions per week, while maintenance programs are
often longer in duration with fewer sessions per week.

4. Special Circumstances (SC). The emphasis of the
ESY services is on mastery of specifically targeted goals and
objectives to assist in ensuring the student will be on track to
achieve his or her measurable annual goals. The
sessions/week and duration of the extended school year
services will depend upon which and how many goals and
objectives have been targeted and the lack of expected
progress toward the achievement of the annual goals during
the last school year.

B. The focus of a student's ESY services would be based
on the needs identified.

1. The IEP Team determines the services the student
will need to receive during the extended school year and
which personnel will be needed to provide the services.

2. Not all students need the same program length.
Extended school year services are an individual, student-
based decision.

3. There is no minimum or maximum number of goals
and objectives to be identified for ESY instruction. The
number of objectives identified for ESY instruction is based
on individual student needs. The major purpose of ESY
services is to extend instruction from the regular school year
to maintain FAPE. The ESY is not a program aimed at
remediating all areas of deficit.

a. If the IEP Team determines that a new goal
and/or objectives are needed for ESY, then the IEP shall be
amended and a new goal and/or objective written.

C. Location

1. The IEP Team discusses the location where the
ESY service should take place to implement each ESY goal
and/or the objectives/benchmarks. One or more locations
may be recommended. The LEA shall determine the most
reasonable location(s) for the provision of ESY services.

a. When the location selected is home, indicate the
number of minutes under Community on the time-frame
grid.

D. Date ESY to Begin

1. The amount or duration of ESY services cannot be
unilaterally limited for all students. When planning ESY
services, it would be appropriate to consider the LEA's
summer calendar. When the LEA's summer calendar is not
available at the time of the IEP Team meeting where ESY
services are being discussed, the team may estimate the date



to begin based on the duration of services determined to be
needed by the student.

a. The IEP Team should discuss conflicts that could
interfere with the student's attendance during the ESY. For
example, there may be a family vacation or surgery
scheduled. This information should be taken into account in
scheduling the student's ESY services.

b. When a student meets eligibility criteria for ESY
services under R-R, the breaks between regular school year
and ESY services should not exceed the break periods used
to determination eligibility.

E. Duration

1. The length of time ESY services is provided.

2. The criteria/criterion by which the student was
determined eligible and the goals and/or
objectives/benchmarks chosen to be addressed during the
ESY services should dictate the duration of services.

E. Progress Reports

1. LEAs shall ensure that instructional personnel
measure and report student outcomes. The student's progress
toward achieving the measurable goal(s) during ESY
services shall be recorded on the ESY form. A copy of the
form with student progress indicated shall be sent to the
parents within ten business days after the completion of ESY
services.

2. A copy of the ESY form with the completed
progress report information shall be placed in the student's
IEP folder.

G. Transportation

1. Transportation shall be offered when necessary. As
with other services, the IEP Team should recommend
transportation services in the least restrictive, most
appropriate mode  available. @ The  transportation
recommended shall be reasonable and at no cost to the
parents. Mileage reimbursement may be used as a
transportation option only when the parents are willing to
transport their child.

2. There may be cases in which students shall remain
at a site longer than the time indicated on the ESY form of
the IEP because of transportation limitations. When this is
the case, the student shall be supervised at all times. The
student's need to remain at the site because of transportation
limitations shall be indicated in the comment box on the
ESY form.

H. Evaluation

1. LEAs shall evaluate ESY services outcome data to
determine overall effectiveness.

a. Effectiveness should be reflected in the match
between the needs of the student and the services provided.

b. Effectiveness should be reflected in the criteria
by which the students were determined to be eligible and
whether the students mastered or maintained the
goals/objectives/benchmarks chosen during the delivery of
ESY services.

c. Effectiveness is evaluated from the individual
student perspective, as well as system-wide.

d. Program operations should be examined to
determine the effectiveness of the ESY services.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:1941 et seq.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 35:2346 (November
2009).
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Chapter 9. Services Plans for Parentally Placed
Students in a Private School
§901. No Individual Right to Special Education and

Related Services

A. No parentally placed private school student with
disabilities has an individual right to receive some or all of
the special education and related services that the student
would receive when enrolled in a public school.

B. When a student with disabilities is enrolled in a
religious or other private school by the student's parents and
will receive special education or related services from an
LEA, the LEA shall:

1. initiate and conduct meetings to develop, review,
and revise a Services Plan for the student;

2. ensure the attendance of a representative of a
private school when the student is voluntarily enrolled in a
private school. When the representative cannot attend, the
LEA shall use other methods to ensure participation by the
private school or facility, including individualized or
conference telephone calls.

3. Parentally placed private school students with
disabilities may receive a different amount of services than
students with disabilities in public schools.

4. Students with disabilities aged three-through-five
are considered to be parentally placed private school
students with disabilities when enrolled by their parents in
private, including religious elementary schools, that meets
the definition of elementary school in Bulletin 1706/Subpart
A-Regulations for the Implementation of the Children with
Exceptionalities Act §905.

C. When the LEA opts to provide special education
services to students identified as gifted and/or talented, the
Services Plan may be used to identify the services.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:1941 et seq.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 35:2347 (November
2009).
§903. Services Provided in Accordance with a Services
Plan

A. Students with disabilities who have been designated
to receive services shall have a Services Plan that describes
the specific special education and/or related services that the
LEA will provide to the student as determined through the
consultative process.

1. The services plan to the extent appropriate will be
developed, reviewed, and revised in accordance with the
rules and regulations pertaining to the IEP as stated in this
document.

2. For any additional questions regarding services for
students with disabilities enrolled by parents in private
school go to idea.ed.gov, and click on the Q and A
documents.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:1941 et seq.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 35:2347 (November
2009).

Jeanette B. Vosburg

Executive Director
0911#026
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RULE

Board of Elementary and Secondary Education

Nonpublic Bulletin 741—Louisiana Handbook for
Nonpublic School Administrators
Credit Recovery (LAC 28:LXXIX.2120)

In accordance with R.S. 49:950 et seq., the Administrative
Procedure Act, the Board of Elementary and Secondary
Education has amended Nonpublic Bulletin 741—Louisiana
Handbook for Nonpublic School Administrators: §2120,
"Credit Recovery." This policy revision allows nonpublic
high schools to offer credit recovery classes. These classes
allow students to recover credit for courses they failed at a
reduced amount of time. The policy includes the
requirements for these classes. This policy revision is
intended to help prevent dropouts and assist in helping
students graduate on time.

Title 28
EDUCATION

Part LXXIX. Nonpublic Bulletin 741—Louisiana

Handbook for Nonpublic School Administrators
Chapter 21.  Curriculum and Instruction
Subchapter C. Secondary Schools
§2120. Credit Recovery

A. Credit recovery refers to instructional programs for
students who have failed courses taken previously.

B. Schools may develop credit recovery programs which
are self-paced and competency-based.

1. Students earning Carnegie credit in a credit
recovery course must have previously taken and failed the
course.

2. Students shall not be required to meet attendance
requirements in §901.C for credit recovery courses, provided
students have met attendance requirements when they took
the course previously or the students' combined attendance
during the previous course and the credit recovery course
meet the attendance requirements. Schools shall not be
required to meet the instructional time requirements in §703
for credit recovery courses.

3. Credit recovery courses taught in a classroom
setting using computer software programs designed for
credit recovery must be facilitated by a qualified teacher.

a. Additional instruction to cover content not
included in the software programs shall be provided by a
teacher properly qualified in the content area.

4. For a student to earn Carnegie credit in a credit
recovery course, the student must take the final exam
established by the school for that course and meet the
minimum requirements for passing the course according to
the school's grading policy.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:6 (A)(10), (11), (15); R.S. 17:7(6); R.S. 17:10; R.S. 17:22(6);
R.S.17:391.1-391.10; R.S. 17:411.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 35:2348 (November
2009).

Jeanette B. Vosburg
Executive Director
0911#013
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RULE

Board of Elementary and Secondary Education

Nonpublic Bulletin 741—Louisiana Handbook for
Nonpublic School Administrators—Immunizations
(LAC 28:LXXIX.1101)

In accordance with R.S. 49:950 et seq., the Administrative
Procedure Act, the Board of Elementary and Secondary
Education has amended Nonpublic Bulletin 741—Louisiana
Handbook for Nonpublic School Administrators: §1101,
Immunization. The Rule is based upon the enactment of R.S.
17:170.4  which  requires  immunization  against
meningococcal disease for certain students.

Title 28
EDUCATION
Part LXXIX. Nonpublic Bulletin 741—Louisiana
Handbook for Nonpublic School Administrators
Chapter 11.  Health
§ 1101. Immunizations

A.-C. ...

D. Beginning with 2009-2010 school year, students
entering sixth grade and students eleven years old entering
any grade and students eleven years old participating in
approved home study shall provide evidence of current
immunization against meningococcal disease as a condition
of entry into such grade at any city, parish or other local
public school or nonpublic school. Chief Administrators are
responsible for checking students’ records and ensuring
enforcement of  provisions. Exemptions include:
parent/guardian waivers for religious or personal reasons,
written statement from physician stating contraindicated
medical reasons, shortage of supply of vaccine.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:6 (A)(10), (11), (15); R.S. 17:7(6); R.S. 17:10; R.S. 17:22(6);
R.S. 17:391.1-391.10; R.S. 17:411; R.S. 17:170.4.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 29:2348 (November
2003), amended LR 31:3078 (December 2005), LR 35:2348
(November 2009).

Jeanette B. Vosburg

Executive Director
0911#012

RULE

Student Financial Assistance Commission
Office of Student Finanical Assistance

Louisiana GO Grant
(LAC 28:1V.1201, 1203, 1205, 1207, 1211, 1213 and 1217)

The Louisiana Student Financial Assistance Commission
(LASFAC) has amended its Scholarship/Grant rules (R.S.
17:3021-3025, R.S. 3041.10-3041.15, R.S. 17:3042.1, R.S.
17:3048.1, R.S. 17:3048.5 and R.S. 17:3048.6). (SG09108R)



Title 28
EDUCATION
Part IV. Student Financial Assistance—Higher
Education
Scholarship and Grant Programs
Chapter 12.  Louisiana GO Grant
§1201. General Provisions

A.-C3.

D. The total amount awarded for GO Grants during any
academic year is limited to the total amount appropriated for
the award for the academic year. Eligibility for an award
during any particular semester or term does not guarantee
that a student will receive the GO Grant.

E. Allocation of Funds to Postsecondary Institutions

1. For the 2009-2010 academic year, funds are
allocated based on the institution's on-time billings for the
2008-2009 academic year divided by the total amount of on-
time billings for 2008-2009 multiplied times the total
amount appropriated for the 2009-2010 academic year.

2. Beginning with the 2010-2011 academic year and
thereafter, the amount allocated will be determined by
dividing the amount of the institution's prior year's allocation
that was expended by the total amount appropriated for that
academic year multiplied by the total amount appropriated
for the current year.

F. Reallocation of Funds. Uncommitted funds allocated
to a particular institution shall be reallocated if not
committed by the deadline set by LOSFA. Uncommitted
funds shall be apportioned among those institutions that
have committed all funds allocated to the institution before
the deadline and have students who are eligible for an award
and did not receive it.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:3021-3023 and R.S. 17:3129.7.

HISTORICAL NOTE: Promulgated by the Student Financial
Assistance Commission, Office of Student Financial Assistance,
LR 33:2614 (December 2007), amended LR 34:236 (February
2008), LR 35:2349 (November 2009).

§1203. Definitions

A. The following definitions shall be applicable to the
Louisiana GO Grant Program. Words and terms not
otherwise defined in this Chapter shall have the meanings
ascribed to such words and terms in this Section. Where the
masculine is used in these rules, it includes the feminine, and
vice versa; where the singular is used, it includes the plural,
and vice versa.

S

Education Cost Gap (ECG) Threshold—an amount set
by the Board of Regents that is projected to provide the
award to all students who are otherwise eligible and have an
ECG at or greater than that amount.

%k ock ook

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:3021-3023 and R.S. 17:3129.7.

HISTORICAL NOTE: Promulgated by the Student Financial
Assistance Commission, Office of Student Financial Assistance,
LR 33:2615 (December 2007), amended LR 34:236 (February
2008), LR 35:2349 (November 2009).

§1205. Application and Initial Eligibility

A.-B.2.

3. have an Education Cost Gap (ECG) at least equal to
or greater than the ECG threshold in effect for the academic
year; and
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4.a.-C.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:3021-3023 and R.S. 17:3129.7.

HISTORICAL NOTE: Promulgated by the Student Financial
Assistance Commission, Office of Student Financial Assistance,
LR 33:2616 (December 2007), amended LR 34:238 (February
2008), LR 35:2349 (November 2009).

§1207. Continuing Eligibility

A.-B.1.

2. The student must still have an ECG at least equal to
or greater than the ECG threshold in effect for the academic
year as determined using the ECG formula.

3. ..

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:3021-3023 and R.S. 17:3129.7.

HISTORICAL NOTE: Promulgated by the Student Financial
Assistance Commission, Office of Student Financial Assistance,
LR 33:2616 (December 2007), amended LR 34:238 (February
2008), LR 35:2349 (November 2009).

§1211. Responsibilities of Eligible Louisiana
Institutions

A.-C.1.

2. payment request amount:

a. $1,000 per semester for a student enrolled full
time after the 14th class day in an eligible Louisiana
institution that operates on a semester basis or $667 ($666
for the final term of the award year) per term for a student
enrolled full time after the 9th class day in an eligible
Louisiana institution that operates on a term basis or the
amount authorized for payment as announced in a LOSFA
Bulletin prior to the billing date, whichever is less;

b. $500 per semester for a student enrolled half time
after the 14th class day in an eligible Louisiana institution
that operates on a semester basis or $333 ($334 for the final
term) per term for a student enrolled half time after the 9th
class day in an eligible Louisiana institution that operates on
a term basis or the amount authorized for payment as
announced in a LOSFA Bulletin prior to the billing date,
whichever is less;

c.  $250 per semester for a student enrolled less than
half time after the 14th class day in an eligible Louisiana
institution that operates on a semester basis or $167 (or $166
for the final term) per term for a student enrolled less than
half time after the 9th class day in an eligible Louisiana
institution that operates on a term basis or the amount
authorized for payment as announced in a LOSFA Bulletin
prior to the billing date, whichever is less;

d. for summer sessions, the difference between
what the student was paid during the preceding fall semester
or term, winter term, if applicable, and spring semester or
term and the student's maximum annual award amount;
provided the award for the summer session shall not exceed
$1,000 or the amount authorized for payment as announced
in a LOSFA Bulletin prior to the billing date, whichever is
less;

C3.-F

G. Each postsecondary institution shall have and follow
a written policy describing that institution’s procedures for
selecting students for payment of a GO Grant. The policy
must be available for audits conducted under §1209.B.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:3021-3023 and R.S. 17:3129.7.
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HISTORICAL NOTE: Promulgated by the Student Financial
Assistance Commission, Office of Student Financial Assistance,
LR 33:2617 (December 2007), amended LR 34:239 (February
2008), LR 35:2349 (November 2009).

§1213. Responsibilities of LOSFA

A.-D.2.
3. repealed.
E

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:3021-3023 and R.S. 17:3129.7.

HISTORICAL NOTE: Promulgated by the Student Financial
Assistance Commission, Office of Student Financial Assistance,
LR 33:2617 (December 2007), amended LR 34:239 (February
2008), LR 35:2350 (November 2009).

§1217. Responsibilities of the Board of Regents

A. At least on an annual basis, the Board of Regents
shall review and adjust, as necessary, the ECG threshold, to
provide grants to eligible students with the funds
appropriated for the GO Grant Program and shall provide
notice to LOSFA of any change.

B. In the event of receipt of notice of a shortfall and
additional funds are not allocated for payment of all
anticipated awards for subsequent semesters, terms and
sessions during the academic year, the Board of Regents
shall develop, approve and deliver a plan to LOSFA to
address the shortfall.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:3021-3023 and R.S. 17:3129.7.

HISTORICAL NOTE: Promulgated by the Student Financial
Assistance Commission, Office of Student Financial Assistance,
LR 35:2350 (November 2009.

George Badge Eldredge
General Counsel
0911#008

RULE

Department of Environmental Quality
Office of the Secretary
Legal Affairs Division

Integration of MACT Standards
(LAC 33:V.3105)(HW105ft)

Under the authority of the Environmental Quality Act,
R.S. 30:2001 et seq., and in accordance with the provisions
of the Administrative Procedure Act, R.S. 49:950 et seq., the
secretary has amended the Hazardous Waste regulations,
LAC 33:V.3105 (Log #HW105ft).

This rule is identical to federal regulations found in 40
CFR 264.340(b)(1), which are applicable in Louisiana. For
more information regarding the federal requirement, contact
the Regulation Development Section at (225) 219-3985 or
Box 4302, Baton Rouge, LA 70821-4302. No fiscal or
economic impact will result from the rule. This rule will be
promulgated in accordance with the procedures in R.S.
49:953(F)(3) and (4).

This rule clarifies compliance monitoring provisions and
corrects a typographical error in the regulations. This action
is needed as part of the RCRA XVIII authorization package
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in order for the state hazardous waste regulations to maintain
equivalency with the federal regulation. The basis and
rationale for this rule are to mirror the federal regulations.
This rule meets an exception listed in R.S. 30:2019(D)(2)
and R.S. 49:953(G)(3); therefore, no report regarding
environmental/health benefits and social/economic costs is
required.
Title 33
ENVIRONMENTAL QUALITY
Part V. Hazardous Waste and Hazardous Materials
Subpart 1. Department of Environmental
Quality—Hazardous Waste

Chapter 31.  Incinerators
§3105. Applicability
A.

B. Integration of the MACT Standards

1. Except as provided by Paragraphs B.2-4 of this
Section, the standards of this Subsection do not apply to a
new hazardous waste incineration unit that becomes subject
to RCRA permit requirements after October 12, 2005, or no
longer apply when an owner or operator of an existing
hazardous waste incineration unit demonstrates compliance
with the maximum achievable control technology (MACT)
requirements of 40 CFR Part 63, Subpart EEE, as
incorporated by reference at LAC 33:111.5122, by conducting
a comprehensive performance test and submitting to the
administrative authority a notification of compliance under
40 CFR 63.1207(j) and 63.1210(d) documenting compliance
with the requirements of 40 CFR Part 63, Subpart EEE.
Nevertheless, even after this demonstration of compliance
with the MACT standards, RCRA permit conditions that
were based on the standards of LAC 33:V.Chapters 15, 17,
18, 19, 20, 21, 23, 24, 25, 26, 27, 28, 29, 31, 32, 33, 35, and
37 will continue to be in effect until they are removed from
the permit or the permit is terminated or revoked, unless the
permit expressly provides otherwise.

B.2. — E.Table 1.Footnote 1.

AUTHORITY NOTE: Promulgated in accordance with R.S.
30:2180 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Environmental Quality, Office of Solid and Hazardous Waste,
Hazardous Waste Division, LR 10:200 (March 1984), amended LR
11:1139 (December 1985), LR 13:433 (August 1987), LR 14:424
(July 1988), LR 15:737 (September 1989), LR 16:399 (May 1990),
LR 18:1256 (November 1992), LR 18:1375 (December 1992), LR
20:1000 (September 1994), LR 21:944 (September 1995), LR
22:835 (September 1996), amended by the Office of Waste
Services, Hazardous Waste Division, LR 24:318 (February 1998),
LR 24:681 (April 1998), LR 24:1741 (September 1998), LR 25:479
(March 1999), amended by the Office of Environmental
Assessment, Environmental Planning Division, LR 27:301 (March
2001), LR 28:1004 (May 2002), LR 29:323 (March 2003),
amended by the Office of the Secretary, Legal Affairs Division, LR
32:830 (May 2006), LR 34:629 (April 2008), LR 34:1898
(September 2008), LR 34:2396 (November 2008), LR 35:1880
(September 2009), LR 35:2350 (November 2009).

Herman Robinson, CPM

Executive Counsel
0911#051



RULE

Department of Environmental Quality
Office of the Secretary
Legal Affairs Division

Statutory Exemption for Air Permits
(LAC 33:111.501)(AQ270)

Under the authority of the Environmental Quality Act,
R.S. 30:2001 et seq., and in accordance with the provisions
of the Administrative Procedure Act, R.S. 49:950 et seq., the
secretary has amended the Air regulations, LAC 33:111.501
(Log #AQ270).

Act 547 of the 2008 Regular Session of the Louisiana
Legislature provides for exemptions from permitting
requirements for certain air emissions sources by enacting
R.S. 30:2054(B)(2)(b)(ix). The exemption applies to any
source for which facility-wide potential emissions are less
than 5 tons per year for each of any regulated air pollutant as
defined by the Clean Air Act, 42 U.S.C. 7401 et seq., less
than 15 tons per year emitted of all such defined pollutants
combined, and less than the minimum emission rate for each
toxic air pollutant established pursuant to R.S. 30:2060,
unless such source is required to obtain a permit pursuant to
the Clean Air Act, 42 U.S.C. 7661 et seq. The Statute also
states, "for purposes of this Item, "potential emissions" shall
mean the emissions the facility is capable of emitting
considering all control measures in place, utilized and
properly maintained and historical practices, including hours
of operation and number of employees at the facility." This
Rule will add the statutory exemption to the air quality
regulations (LAC 33:III). The basis and rationale for this
rule are to add the statutory exemption from the requirement
to obtain an air permit to the air quality regulations. This
Rule meets an exception listed in R.S. 30:2019(D)(2) and
R.S. 49:953(G)(3); therefore, no report regarding
environmental/health benefits and social/economic costs is
required.

Title 33
ENVIRONMENTAL QUALITY
Part III. Air
Chapter 5. Permit Procedures
§501. Scope and Applicability

A.-B.1d. ...

2. Statutory Exemptions. The requirement to obtain a
permit in accordance with this Chapter does not apply to:

a ...

b. controlled burning of agricultural by-products in
the field or of cotton gin agricultural wastes;

c. controlled burning in connection with timber
stand management, or of pastureland or marshland in
connection with trapping or livestock production; or

d. any source that is not a Part 70 source, as defined
in LAC 33:111.502, and for which:

i. facility-wide potential emissions are less than:

(a). 5 tons per year for each of any regulated air
pollutant as defined by the Clean Air Act;

(b). 15 tons per year of all
pollutants combined; and

(c). the minimum emission rate (MER) for each
toxic air pollutant established by Tables 51.1 and 51.3 of
LAC 33:1II.Chapter 51;

such defined

2351

ii. for purposes of this exemption, any physical
limitation on the capacity of a source to emit an air pollutant,
including air pollution control equipment, shall be treated as
part of its design; and

iii.  for purposes of determining applicability of 40
CFR Part 70 and LAC 33:I1.507, potential to emit as
defined in LAC 33:1I1.502 shall be used.

B.3.-C.13.

AUTHORITY NOTE: Promulgated in accordance with R.S.
30:2011 and 2054.

HISTORICAL NOTE: Promulgated by the Department of
Environmental Quality, Office of Air Quality and Nuclear Energy,
Air Quality Division, LR 13:741 (December 1987), amended by the
Office of Air Quality and Radiation Protection, Air Quality
Division, LR 16:613 (July 1990), LR 17:478 (May 1991), LR
19:1420 (November 1993), LR 20:1281 (November 1994), LR
20:1375 (December 1994), LR 23:1677 (December 1997),
amended by the Office of the Secretary, LR 25:660 (April 1999),
amended by the Office of Environmental Assessment,
Environmental Planning Division, LR 26:2445 (November 2000),
LR 28:997 (May 2002), amended by the Office of Environmental
Assessment, LR 31:1063 (May 2005), amended by the Office of the
Secretary, Legal Affairs Division, LR 31:2436 (October 2005), LR
32:1842 (October 2006), LR 33:2082 (October 2007), LR 33:2626

(December 2007), LR 35:461 (March 2009), LR 35:2351
(November 2009).
Herman Robinson, CPM
Executive Counsel
0911#052
RULE
Office of the Governor

State Military Department
Military Forces of the State

In accordance with the provisions of the Administrative
Procedure Act (R.S. 49:950, et seq.) and Louisiana Revised
Statutes 29:11, the State Military Department has adopted
Louisiana National Guard Regulation 27-10, Military
Justice. This regulation was developed in accordance with
R.S. 29:101, et seq. in order to provide the Military Forces
of the State of Louisiana the proper procedures to implement
Military Justice. This regulation is applicable to the
servicemembers of the Louisiana National Guard, the
Louisiana State Guard and any and all other state military
forces. This is the first time these rules will be published and
implements changes to the Louisiana Code of Military
Justice, Act No. 309 of the 2007 Regular Session of the
Legislature and revisions to Army Regulation 27-10,
effective 16 December 2005. The rules in this Part of the
Louisiana Administrative Code will be contained in nine
Chapters and seven Appendixes: Chapter 1 General, Chapter
2 Basics Of Military Justice, Chapter 3 Investigating And
Obtaining Evidence, Chapter 4 Non-Judicial Punishment,
Chapter 5 Pretrial Procedures, Chapter 6 Trial Procedures,
Chapter 7 Post-Trial Procedures, Chapter 8 Reserved For
Future Publication, Chapter 9 Complaints Under Article 138,
LCM]J, Appendixes: A - Military Justice Abbreviations, B -
Military Justice Definitions, C - Nonjudicial Punishment
Guide, D - Summary Courts-Martial Guide, E -
Jurisdictional Alignment For Louisiana Army National
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Guard, F - Punitive Articles Of The Louisiana Code Of
Military Justice, G - Request For Arrest Warrant Packet.
Title 41
MILITARY FORCES OF THE STATE
Part II. Military Justice
Chapter 1. General
§101. Authority

A. U.S. Constitution, Article I, Section 8, clauses 15 and
16; Article II, Section 2, clause 1; Article VI; Amendment X.

B. Title 10, Chapter 47, U.S. Code (UCMIJ); Title 32
U.S. Code, Sections 326-333.

C. Manual for Courts-Martial,
(MCM).

D. Army Regulation 27-10, Military Justice.

E. Air Force Manual 111-6, Military Justice.

F. Louisiana Constitution, 1974, Article IV, Section 5(J).

G. Louisiana Revised Statutes 29:2, 39, 136, 242.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2352
(November 2009).

§102. Purpose

A. This Regulation prescribes policies and procedures
pertaining to the administration of military justice within the
Louisiana National Guard and implements the Louisiana
Code of Military Justice (LCMJ). Its format is designed to
be of practical assistance to the commander in his effort to
be effective and fair in matters relating to military law.
Although even the most routine legal situation may seem
confusing initially, the solution will generally prove to be
relatively simple. This Regulation presents practical advice
about many aspects of military justice and is designed to
equip all concerned with the resources necessary to make
swift, fair, and effective decisions.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2352
(November 2009).

§103. Applicability

A. General. This Regulation applies to all persons in the
military forces and applies at all places. [LCMJ Article 5.]

B. Extraterritorial Application. Courts Martial and
Courts of Inquiry may be convened and held in units of the
Louisiana National Guard while those units are serving
outside the State, with the same jurisdiction and power as to
persons subject to the LCMJ as if the proceedings were held
inside the State, and offenses committed outside the State
may be tried and punished either inside or outside the State.
However, there is no extraterritorial application of the LCMJ
to a Louisiana National Guard unit serving overseas in a
Title 10, U.S. Code status. Soldiers committing offenses in a
Title 10 status must be adjudicated by active duty units
through the application of the Uniform Code of Military
Justice (UCM)).

C. Duty Status Limitation. No person may be tried or
punished for any offense under LCMJ Articles 77-134 unless
the act(s) or omission(s) constituting the offense was
committed while he was in a duty status or during a period
of time in which he was under lawful order to be in a duty
status. (For purposes of Article 112a only, membership is
equated with duty status.) Nevertheless, the processing of

United States, 2008
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charges and all proceedings, including trial, may be
conducted without regard to duty status of the accused, and
is not affected by the place where the military justice action
takes place. [LCMIJ Article 2.]

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2352
(November 2009).

§104. Suggested Improvements

A. The proponent agency of this Regulation is the Office
of the State Judge Advocate. Any questions and/or
recommendations for improvements concerning these
materials should be directed to Joint Forces Headquarters
Louisiana, Consolidated Law Center, 5445 Point Clair Road,
Box 28, Carville, LA 70721.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2352
(November 2009).

§105. Explanation of Abbreviations and Terms

A. General. Abbreviations and special terms used in this
Regulation are explained in the Glossary. [See also, LCMJ
Article 1, 10 U.S. Code Section 101, 32 U.S. Code Section
101, and Rules for Courts-Martial (R.C.M.) 103 for
definitions of terms used therein.] If a term is not adequately
explained in this Regulation, it should receive the
construction and usage customarily accorded by reference to
dictionaries of the English language.

B. Special Rules. Unless otherwise specifically so stated,
use of the male pronoun shall be construed to include the
female, and use of the term "Servicemember" includes
Soldiers and Airmen of the Louisiana National Guard.
References to terms peculiar to one branch of military
service shall, unless the context specifically indicates a
contrary intent, be construed to include the corresponding
term(s) for other branch(es) of the military service. Words
used in the singular number apply also to the plural; words
used in the plural number include the singular. The word
"shall" is mandatory, and the word "may" is permissive. The
term "Louisiana National Guard" shall include the terms
Louisiana Army National Guard, Louisiana Air National
Guard Military Department, State Militia, State Military
Forces, State Guard, and State Defense Force unless context
clearly indicates otherwise. The term "Parish" shall, where
applicable, be construed to include the term, "County."

C. Cross-references. References to source materials
located elsewhere are designated in [brackets.]

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2352
(November 2009).

§106. Responsibilities

A. State Judge Advocate. The State Judge Advocate
(SJA) is responsible for the overall supervision and
administration of military justice within the Louisiana
National Guard. The State Judge Advocate is also the legal
advisor to The Adjutant General (TAG) and the Governor in
their capacities as General Courts Martial convening
authorities. The SJA supervises all Judge Advocate Legal
Services (JALS) in the National Guard. [LCMI Article 6, 34,
60; R.C.M. 406, 1106.] The SJA or his assistants shall make



frequent inspections in the field in supervision of the
administration of military justice. [LCMJ Article 6C.] The
SJA may publish directives or rules not inconsistent
herewith for the conduct of military justice operations.

B. Staff Judge Advocates. Brigade and/or Direct
Reporting Unit Staff Judge Advocates are responsible for
providing legal advice and services to their respective
commands. The Staff Judge Advocate has responsibilities
generally corresponding to those discharged by the State
Judge Advocate with relation to TAG. Staff Judge Advocates
assist the commander by identifying legal problems and
participating in making legally acceptable decisions. Staff
Judge Advocates supervise Trial Counsel and other Judge
Advocates assigned to the DRU and control the duties and
responsibilities assigned to the Trial Counsel and other
Judge Advocates assigned to the DRU. Additionally, the
Staff Judge Advocates supervise all paralegals assigned to
the DRU and to Summary Court Martial Convening
Authorities (i.e. Battalions) which are attached to the DRU.
As such the Staff Judge Advocate is authorized by this
regulation to consolidate all paralegals at a DRU law center
in order to better provide efficient and timely legal services
to the command.

C. Chief of Military Justice. The Chief of Military
Justice is responsible for assisting in the professional
development and guidance for all LANG Trial Counsel in all
facets of military justice actions. The chief will supervise
and is responsible for all post-trial matters for Special and
General Courts-Martial. He will also provide guidance and
assistance on pre-trial matters, especially preparation of
convening orders and the selection of panel members.

D. Chief, Trial Defense Service. In order to provide
independent trial defense counsel services to the Soldiers
and Airmen of the Louisiana National Guard, TAG
established Louisiana National Guard Trial Defense Service.
(LANG TDS). Chief, LANG TDS shall operate
independently from the State Judge Advocate and shall
provided separate offices, automation, and support. Chief,
LANG TDS shall provide defense counsel services for
LANG personnel, whenever required by law or regulation
and authorized by the State Judge Advocate. Chief, LANG
TDS shall also develop programs and policies to promote the
effective and efficient use of defense counsel resources and
enhance the professional qualifications of all personnel
providing defense services. Chief, LANG TDS is appointed
by the State Judge Advocate and certified under LCMJ
Article 27b(2) and is the Supervisor of all defense counsel
assigned to LANG TDS. Chief, LANG TDS details defense
counsel to courts martial and recommends personnel for
service in LANG TDS. Chief, LANG TDS may represent
soldiers and airmen in courts martial, administrative boards,
and other proceedings and act as consulting counsel as
required by law and regulations. Chief, LANG TDS may
assist the State Judge Advocate and DRU SJA’s with
mobilization issues that do not relate to criminal law (ie
Wills, Powers of Attorney).

E. Other Assigned Judge Advocate Legal Service (JALS)
Personnel. Other assigned personnel of a JALS perform
those duties prescribed by their superiors and/or outlined in
applicable regulations as supplemented by superior
competent authority.
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F. Commanders. Commanders at each level are
responsible for carrying out the military justice
responsibilities outlined in this Regulation and other
references. A copy of this Regulation is issued to each unit
down to the company/squadron level to be maintained in the
units' publications library, and is subject to inspection. It is
imperative that commanders familiarize themselves with the
contents of these materials. [See also, paragraph 2-3.]

G. Convening Authorities. Convening Authorities are
responsible for carrying out those duties outlined in this
Regulation and other references. Careful attention will be
given to the area of Unlawful Command Influence discussed
in Chapter 2.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2352
(November 2009).

§107. Availability of Military Justice Publications

A. The complete text of the current Manual for Courts-
Martial, United States, the Louisiana Code of Military
Justice (R.S. 29:101, et seq.), and this Regulation, shall be
available electronically to any member of the Louisiana
National Guard by accessing the State Judge Advocate’s site
Louisiana Knowledge Online (LKO) at
http://nglashcbsvitsp1/SiteDirectory/sja/default.aspx printed
copies are available upon request through Judge Advocates
and the Trial Defense Service.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2353
(November 2009).

§108. Prospective Application of Amendments

A. All references made to any provisions of the LCMJ,
MCM, federal or state statutes, rules, or regulations shall
automatically include amendments and additions thereto
now or hereafter made.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2353
(November 2009).

§109. Construction and Precedence

A. Principles of Construction. This Regulation and other
military justice source materials shall be construed to secure
simplicity in procedure, elimination of unjustifiable expense
and delay, and fairness and efficiency in administration to
the end that truth may be ascertained and proceedings justly
determined.

B. Order of Precedence. Unless express authority or the
context clearly indicate otherwise, the following authorities
are applicable to the administration of military justice under
the LCMI in the following order of precedence:

1. the LCMJ and other provisions contained in La.
Revised Statutes Title 29 [See, e.g. La. R.S. 29:11(F).];

2. the Military Rules of Evidence (M.R.E.) and Rules
for Courts-Martial (R.C.M.);

3. Louisiana laws concerning criminal trials and
procedures (e.g. La. C.Cr.P, La. C.E., etc);

4. the UCMI.

C. Special Rules/Secondary Authorities.

1. Louisiana court decisions may be used in
interpreting or construing Louisiana authorities (the LCMJ,
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La. R.S., this Regulation, and other Louisiana laws and rules
concerning criminal trials and procedures). Decisions of the
U.S. Supreme Court, other federal courts, and the U.S. Court
of Military Appeals (U.S.CM.A.) may be cited in
interpreting or construing federal authorities (e.g. M.R.E..,
R.CM., UCMIJ, and MCM). Decisions of the Courts of
Military Review do not constitute precedent authority, but
they may be cited as guidance or persuasive authority.

2. Other active component publications (regulations,
pamphlets, etc.) not applicable to the National Guard when
not in federal service may be used for guidance in
administering military justice, but shall not be regarded as
directive, particularly if they are incompatible with the
general nature and organization of, or special procedures
established or authorized by law for Louisiana National
Guard military justice activities.

D. Matters Not Covered. All matters relating to the
administration of military justice in the organized militia not
otherwise provided for herein shall be decided by the
customs and usage of the appropriate force or of the Armed
Forces of the United States.

E. Consensual Departure Authorized. Nothing contained
in this Regulation or other military justice authority shall
prevent departure from any of the procedural requirements
prescribed for military justice actions provided that the
defendant makes a voluntary, knowledgeable, and
intentional declaration on the record of his intention and
desire to so depart.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2353
(November 2009).

§110. Forms

A. Prescribed Forms. Certain forms in use by Louisiana
and/or United States military forces are referred to herein.
The use of any particular form described in connection with
military justice actions is preferred but not mandatory.
Variance from the specified forms does not constitute a
jurisdictional defect or invalidate any proceeding.

B. Non-prescribed Forms. If a Department of Defense,
Army, or Air Force form is available for certain purposes, it
may be modified to comply with this Regulation and/or the
LCM]J, and may be used for state purposes.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2354
(November 2009).

§111.  Jurisdictional Alignment of Louisiana Guard
Units

A. The Adjutant General and Governor are the General
Court-martial convening authorities. As such TAG or the
Governor may publish a Jurisdictional alignment of units
designating the Special Court Martial Convening Authorities
and Summary Court-Martial Convening Authorities and the
units under the jurisdiction of such authorities. TAG or the
Governor may delegate to SPCMCA’s the authority to
jurisdictionally align their own subordinate units. This
delegation must be in writing.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).
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HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2354
(November 2009).

Chapter 2. Basics of Military Justice
§201. The Commander's Role

A. The commander has the primary role in the
administration of military justice. He is responsible for both
enforcing the law and protecting the rights of the individual
servicemember. Generally, the commander is one of the first
to learn of conduct of one under his command that might
require non-punitive disciplinary measures, non-judicial
punishment or court-martial action. The commander's duties
are two-fold. First, he has a duty to investigate the
circumstances of a possible infraction and secondly, to
determine the appropriate action. Factors such as the
seriousness of the offense, the intent or lack thereof, the age,
experience and any special qualifications of the offender, the
past performance and record of the servicemember, and the
state of morale and discipline in his unit will influence
whether the commander prefers charges by a court-martial or
disposes of the matter with non-punitive disciplinary action
or non-judicial punishment. The commander has strong
powers to exact obedience. But military justice should be
restrained and graduated to "fit the crime." The commander
should act objectively and calmly, and should never resort to
scorn or ridicule. All facts should be collected and carefully
considered before acting. The commander's choice of action
will depend in part on the nature of the misconduct; it will
also depend upon the goal sought. The commander shall
consult with his servicing judge advocate.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2354
(November 2009).

§202. Professional Standards of Conduct
A. The Louisiana Code of Judicial Conduct and
Louisiana Rules of Professional Responsibility are

applicable to judges and lawyers involved in Louisiana
National Guard courts-martial. The Army Rules of
Professional Conduct, Army Regulation 27-26 applies to all
Army judge advocates and paralegals in the Louisiana
National Guard. The Air Force Rules of Professional
Conduct, TJS-2 applies to all Air Force judge advocates and
paralegals in the Louisiana National Guard. Any allegation
of a violation of such rules will be processed in accordance
with Army Regulation 27-1 or TJS-2, as applicable.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2354
(November 2009).

§203. Unlawful Command Influence

A. Convening Authority's Proper Role. The LCMJ
permits the convening authority to play a dominant role in
the court-martial process before and after trial. Before trial,
the convening authority decides whether to convene a court-
martial and refers the case to trial. After the trial, the
convening authority has broad powers of clemency. But
while the convening authority plays a dominant role before
and after trial, the LCMJ has provisions to assure the
independence of the court-martial during trial.



B. Specific Prohibitions. Superiors may not direct how
subordinate commanders’ act on cases over which authority
to act has not been withheld or restricted. A superior who
believes a specific action (such as imposing non-judicial
punishment, referring a case to trial, or ordering pretrial
confinement) should be taken may not order the subordinate
to take the desired action. Rather, until the accused has been
arraigned on a charge, the superior retains authority to order
that charge referred to him for disposition; after arraignment,
the superior has no authority to take action on the charge.
[See LCMI Article 37, R.C.M. 104]

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2354
(November 2009).

Chapter 3. Investigating and Obtaining Evidence
§301. Sources of Information

A. A commander may receive information from many
sources that an offense may have been committed by one of
his Servicemembers. For example, the unit commander
himself may witness an offense, someone within the unit
may report the offense, or a higher headquarters may
forward a report for action. When a superior commander
asks that a report be investigated and the disposition
reported, the request should not be construed or interpreted
as a directive to take disciplinary action.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2355
(November 2009).

§302. Command Responsibilities

A. General. Regardless of how the commander learns of
an alleged offense, he must insure that the matter is promptly
and adequately investigated.

B. Reporting. Any incident which may generate
widespread adverse publicity or which may damage public
confidence in the organized militia shall be reported to the
Adjutant General through channels.

C. Investigation. The investigation should provide the
unit commander with sufficient information to make an
intelligent and appropriate disposition of the incident report.
The commander may conduct the inquiry himself or he may
direct some other competent individual to do it. In serious
cases, consideration should be given to use of law
enforcement professionals, such as the Military Police or
Criminal Investigation Division. The investigator should
collect and present all information which may prove or
disprove the allegation of misconduct. The investigation
should address itself to three primary questions.

1. Was an offense committed?

2. Was a servicemember involved in the offense?

3. What is the character and military record of the
suspected servicemember?

D. Impartiality. The investigator must at all times remain
impartial. A one-sided investigation may lead to an injustice
to the accused and an embarrassment to the command.
Usually, the preliminary investigation is informal and
consists of interviews with witnesses and review of police
reports. The investigation must be thorough enough to
provide a firm factual foundation for a determination of what
happened and what should be done. This investigation is
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preliminary in nature and should not be confused with the
formal LCMJ Article 32 investigation, which requires sworn
charges, nor the procedures for an administrative
investigation under AR 15-6.

E. Disposition. Once the preliminary investigation is
completed, the unit commander must make his decision. He
may:

1. decide to take no action;

2. decide to take non-punitive disciplinary action;

3. decide to impose non-judicial punishment under
LCMIJ Article 15 (Chapter 4);

4. decide to prefer court-martial charges against the
accused (Chapter 5); or

5. refer the case to appropriate civilian authorities
(Chapter 5, paragraph 5-3).

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2355
(November 2009).

§303. Questioning Suspects and Witnesses, Generally

A. Tt is the duty of the unit commander to insure prompt
investigation of the circumstances of an alleged crime and to
examine the facts relevant to the guilt or innocence of the
accused. All necessary witnesses as well as the suspects,
should be interviewed. Interviews should be conducted fairly
and, because memories fade, as soon as possible. The
questioning of any suspect must begin with a warning of his
rights under LCMJ Article 31 and his right to counsel. An
investigation may be complicated or simple. In either case,
the investigator will want to question both the suspect and
the witnesses. Not all cases will require formal statements.
In the simple case, sufficient facts may be obtained without
written statements.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2355
(November 2009).

§304. LCMJ Article 31 Warning/Right to a Lawyer
NOTE: (DA Form 3881 Rights Warning Procedures/Waiver
Certificate, See Figure 5.7).

A. General. Servicemembers suspected of a violation of
the LCMJ shall be advised of their Article 31 rights. A
confession or admission made by such a suspect who has not
been advised of his rights may result in the confession or
admission being inadmissible against him court-martial. It is
possible that an accused may still be convicted because of
other evidence of guilt which is admissible.

1. Procedure. The following procedure must be
carefully followed in questioning a suspect to insure that his
statements are admissible in court proceedings (DA Form
3881 Rights Warning Procedures/Waiver Certificate, See
Figure 5.7):

a. Before asking any questions pertaining to the
case, first inform the individual: "You are suspected of
committing the following offense(s) which is (are)
violation(s) of the Louisiana Code of Military Justice.
Before I ask you any questions, you must understand your
rights. You have the right to remain silent. Any statement
you make may be used as evidence against you in criminal
or administrative proceedings. You have the right to consult
with a lawyer before being asked any questions and to have
the lawyer present with you during questioning. You may
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hire a civilian lawyer at no cost to the government or a
military lawyer will be detailed for you at no cost to you.
Even if you decide to answer questions now without having
a lawyer present, you may stop answering questions until
you consult with a lawyer."

b. After this statement is made, the suspect should
be asked if he understands his rights. When the investigator
is satisfied that the suspect understands these rights, then the
following two questions should be asked:

(a). "Do you want a lawyer?" and

(b). "Do you want to answer any questions or make
a statement?"

2. The suspect may indicate that he wishes to waive
his rights to remain silent and to consult with a lawyer. He
must waive these rights freely, knowingly and intelligently.
If he does so, he may then be questioned concerning the
offense. If the suspect indicates that he wants to consult with
a lawyer, he should not be questioned until a lawyer is
present. If the suspect indicates that he does not wish to
answer questions, he should not be questioned. In any case,
it is essential that the investigator not use a tone of voice or
manner which could lead the suspect to believe that he is
being threatened or which plays down the importance of the
warning. If this is done it may later be held that the suspect's
agreement to answer questions was gained by coercion or
improper inducement and his statement would be
inadmissible in a trial by court-martial. It is advisable to
have a disinterested witness present for such advice of rights
and suspect statements. The investigator may decide not to
question a suspect if other evidence is available (DA Form
3881 Rights Warning Procedures/Waiver Certificate, See
Figure 5.7).

B. If the person being interviewed is not suspected of
having committed an offense, but is merely a witness to the
offense or has knowledge of it, there is no legal requirement
to warn him of his rights. In the questioning, the investigator
may begin to suspect that the witness was involved in the
offense. This may happen when it appears that the witness
was actually an accomplice or an accessory to the crime. The
investigator should immediately then stop the questioning,
inform the witness of the offense of which he is now
suspected, and advise him of his rights as indicated above.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2355
(November 2009).

§305. Written Statements

A. Procedure. The best means for making an accurate
and complete record of the information obtained in the
investigation is the sworn statement. A sworn statement
(affidavit) is a written statement of facts given by a witness
or suspect who states under oath or affirmation that the
contents of his statement are true. All persons who are
detailed to conduct the investigation are authorized by
LCM]J Article 136 to administer oaths in conjunction with
sworn statements taken in the course of a preliminary
investigation. No special form is required to make this sworn
statement. If the statement is to be taken from a suspect, DA
Form 3881 (Rights Warning Procedures/Waiver Certificate)
should be completed and signed by the suspect before taking
his statement. A copy of DA Form 3881 is Figure 5-7, which
may be used with appropriate changes in the body from
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"UCMJ" to "LCMIJ". [See paragraph 1-10.] After a suspect
has signed the DA Form 3881 and waived his rights to
remain silent, his statement may be taken on DA Form 2823
(Sworn Statement). DA Form 2823 (Sworn Statement) may
also be used for the sworn statement of a witness. Since the
witness is not a suspect, this latter form has no provision for
a warning of his rights. The language of the witness or
suspect should be used throughout the statement even
though it may be wvulgar, grammatically incorrect, or
illogical. This insures that the writing is the witness's
statement and not the composition of the investigating
officer. The statement may be written in narrative form or
story form, in question and answer form, or both. An
appropriate oath for completing the sworn statement may be
administered as follows:

1. "Do you swear (or affirm) that the statements you
have made are the truth, the whole truth and nothing but the
truth (so help you God)?"

2. The person administering the oath must sign his
own name.

B. Guidelines for Written Statements. Sworn statements
should be requested primarily from witnesses who have
direct, personal knowledge of the facts. If the information
offered was told to a witness by Sergeant A, the investigator
should obtain a sworn statement from Sergeant A. Opinions
and conclusions, without offering supporting facts, reduce
the reliability of a sworn statement. The investigator should
attempt to obtain the facts upon which the opinions are
based, and encourage the witness to substitute facts for his
opinions. The witness should initial the written statement at
the beginning and the end of each page, at each erasure and
correction, and where otherwise indicated on DA Form
2823. The purpose of initials is to avoid any questions of
tampering after the statement has been completed.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2356
(November 2009).

§306. Oral Statements

A. When a suspect waives his rights under LCMJ Article
31 and his right to counsel, but refuses to sign a statement,
the investigator may make a summary of his remarks. This
summary or oral statement may be admissible in a trial by
courts-martial. The oral statement of a suspect concerning
his part in an offense made to a person who is not
investigating the case or which was blurted out
spontaneously to the investigator before the rights warning
was administered may also be admissible in a trial by court-
martial. If possible, have critical oral statements witnessed
by at least one disinterested individual.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2356
(November 2009).

§307. Search and Seizure

A. General. A unit commander may lawfully seize the
property of a person in his unit; however, that an unlawful
search which violates a Servicemember's rights will likely
result in seized items being excluded from evidence and
therefore inadmissible during a court-martial. Because the
law of probable cause is often difficult to apply,



Commanders shall consult with a Judge Advocate prior to
taking action. This not only avoids unlawful searches and
protects the Servicemember's rights, but it also insures that
physical evidence will be admissible in a trial by court-
martial.

B. Lawful Searches and Seizures. A commander may
authorize a search if he is reasonably certain that an offense
has been committed and that items connected with the
offense will be found in the location he intends to search.

C. Search of Persons, Vehicles, or Residences not
located on Military Property. Searches shall not be
conducted of Persons, Vehicles, or Residences not located on
Military Property. If a commander has a reasonable basis to
search a servicemember’s person, vehicle, or residence not
located on Military Property, he shall immediately contact
his servicing Judge Advocate in order to obtain a civilian
search warrant and the assistance of local law enforcement.

D. Search of Government Quarters or Residences located
on Military Property. Prior to undertaking a search of
Government Quarters or Residences located on Military
Property, commanders and investigators shall immediately
contact his servicing Judge Advocate in order to obtain a
search warrant from a Military Judge.

E. Inspections. Search and seizure requirements do not
limit the commander's authority to conduct legitimate
inspections including unannounced shakedown inspections.
The purpose of an inspection is to promote the health,
welfare, preparedness, and safety of the personnel in the
unit. For example, the commander may want to insure that
his servicemembers have their equipment cleaned,
maintained, and properly stored and that they have no
dangerous articles such as ammunition carried from the
range. The inspection must apply uniformly to all
Servicemembers in the area and may extend to an
examination of all their belongings kept within their
government living area. Although an inspection need not be
previously announced, it must have a legitimate purpose and
may not be a mere subterfuge or excuse for what is really an
unlawful search. The commander who decides to conduct his
"inspection" upon hearing of a barracks larceny, and then
starts his inspection near the living area of his prime suspect
probably will not later convince the military judge that he
was "inspecting" rather than "searching." Since an inspection
is not based on the commander's belief a crime has been
committed, it is not a search. Evidence of criminal conduct
discovered during the course of a legitimate inspection may
be admitted at a trial by court-martial.

F. Inventories. When a servicemember is AWOL, about
to be confined, or detained by civilian authorities, an
inventory of the member's personal belongings is required.
Evidence obtained as a result of this inventory is admissible
in a court-martial. Having a disinterested witness participate
in this inventory is advisable.

G. Consent Searches. A person may consent to a search
of his person or property, or both, unless control over such
property has been given to another. A person may grant
consent to search property when the person exercises control
over that property. Consent may be limited in any way by
the person granting consent, including limitations in terms of
time, place, or property, and may be withdrawn at any time
[See also para 3-8(C).] The issue of whether or not consent
has been granted is a question of fact to be determined after
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a thorough examination of the circumstances relative to the
alleged consent.

H. Searches of Government Property. Government
property may be searched unless the person to whom the
property is issued or assigned has a reasonable expectation
of privacy therein at the time of the search. Under normal
circumstances, a person does not have a reasonable
expectation of privacy in government property that is not
issued for personal use. Wall or floor lockers in living
quarters issued for the purpose of storing personal
possessions normally are issued for personal use; however,
the determination as to whether a person has a reasonable
expectation of privacy in government property issued for
personal use depends on the facts and circumstances at the
time of the search. [See also para 3-8(c).]

I.  Searches of Open Fields or Woodlands. A search of
open fields or woodlands does not require the issuance of a
search warrant or search authorization.

J.  Search of Person or Vehicle Located on Military Post,
Reservation or Installation. When properly notified, usually
by a warning sign posted conspicuously at the post,
reservation or installation gate, individuals entering or
leaving such post, reservation or installation give implied
consent to the search of their persons, possessions, and
vehicles and may be so searched. This authority includes
Louisiana National Guard armories and facilities, under the
provisions of La. R.S. 29:28.1.

K. Canine Searches. If a commander has a reasonable
belief that illegal drugs are present in the area under his
command, that commander may authorize a canine search of
either the barracks or POV's located in that area and any
contraband found upon alert of the canine is legal and
admissible evidence.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2356
(November 2009).

§308. Authority to Search

A. A search and seizure is lawful in the following
situations:

1. Apprehension. A Servicemember may be searched
at the time and place of a lawful apprehension. The purpose
of the search is to discover weapons and to prevent the
destruction of evidence. The search is limited to the person
of the Servicemember and the area within his immediate
control. For example, the area within his immediate control
may include a nearby open locker within his reach, but not
the entire room.

2. Searches Authorized by the Commander

a. Areas subject to search. A commander has
authority to conduct or direct a search of any person or
property located in a place under his control if there is
probable cause to justify the search. Searches of areas
outside the commander’s immediate control should be
undertaken only after coordination with the proper command
authority.

b. Requirement of Probable Cause. Before a
commander may authorize a search of a person or area in a
place under his control, he must at least have probable cause
to believe:

i. a crime is being committed or has been
committed;
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ii. the person to be searched committed or is
involved in the crimes;

iii. the evidence of the crime is now where the
commander plans to search; and

iv. the information is credible and the source of
the information is reliable.

c. Probable cause to search exists when there is a
reasonable belief that a person, property, or evidence sought
is located in the place or on the person to be searched. A
search authorization may be based upon "hearsay" evidence
in whole or in part. There must be more than mere suspicion
in the mind of the commander, but absolute proof beyond a
shadow of a doubt is not required. In other words, probable
cause lies somewhere between suspicion and actual
knowledge. The commander must personally conclude, on
the basis of information presented to him, that the
contraband or evidence of a crime is at that time likely to be
in the possession of the individual or on the premises to be
searched. The commander's determination that probable
cause exists must be reasonable and must be based on facts.
It may not be based only on the conclusions of others. It is of
no importance that a CID agent, a first sergeant, or an
informant is aware of sufficient facts to provide probable
cause, unless those facts are given to the only individual who
orders or authorizes the search - the commander. The
commander must believe that the person furnishing the
information is reliable and that he had a sound basis for his
information. In case of doubt, the commander should consult
a Judge Advocate. DA Form 3745 should be used by the
commander when authorizing a search.

d. Delegation of Authority. A unit commander may
delegate his authority to search. The delegation of this
authority should be limited to those persons whose
experience, responsibilities, and temperament will insure a
fair and impartial determination of probable cause.
Commanders should consult the DRU SJA in order to
delegate his authority to search.

3. Consent Searches

a. Probable cause is not required when a person
with possession or control of property freely gives his
consent to the search of his property. Because consent to the
search is a waiver of the constitutional right to be free from
unreasonable searches, the government must be able to
produce clear and convincing evidence that the consent was
voluntary and not a mere submission to authority. In order to
establish voluntary consent, it is recommended that the
suspect be told:

i. the specific items the search is expected to
uncover;

ii.  the specific area the search will cover;

iii. that he has a legal right to withhold his
consent;

iv. that he cannot be forced to submit to a search
unless it is properly authorized; and

v. that any evidence found in the search can be
used against him.

b. It is advisable for a commander to have an
unbiased and trustworthy witness present when a
servicemember consents to a search. Should consent become
an issue at the trial, the witness can verify the nature of the
consent. If a consent search uncovers evidence of criminal
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conduct, the evidence will be admissible at trial. It does not
matter that the consent was obtained without probable cause.

4. Open View. Evidence of criminal conduct which is
in open view or located in a public area, such as a day room,
may be seized without consideration of the requirements of
consent or probable cause.

5. Search Warrant. Evidence may be seized pursuant
to a search warrant issued by a proper magistrate. In the
event that a search warrant is deemed necessary, the
commander should consult a Judge Advocate.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2357
(November 2009).

§309. Safeguarding Evidence, Generally

A. Drugs, weapons, clothing, and other items related to
an alleged offense are physical evidence of crimes. The unit
commander must preserve and safeguard any physical
evidence in his custody. Physical evidence should be
handled by as few persons as possible since anyone who
touches it may be required to appear at the trial. In order to
properly safeguard physical evidence, it must be carefully
marked to insure the later identification. A chain of custody
document must be initiated, such as DA Form 4137, Physical
evidence should be turned over to investigating officer as
soon as possible.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2358
(November 2009).

§310. Chain of Custody

A. When an item of physical evidence is introduced at
trial, counsel must show that it is the same item that was
found at the scene of a crime or otherwise connected with
the offense and that the item has not been materially altered.
The chain of custody document is a written record listing all
persons who have handled an item from the time it was
originally identified as evidence until the time of trial.
Therefore, secure storage for such evidentiary items is
crucial. Coordination with the servicing staff Judge
Advocates and, if available, active component CID
personnel and/or local law enforcement authorities should
prove useful in this regard.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2358
(November 2009).

§311. Marking Evidence

A. Physical evidence must be marked immediately by
the first person who assumes custody to insure that he will
be able to identify it at trial. This mark may be placed on the
item itself and is usually the person's initials, the date, and
time. The chain of custody record should briefly describe the
item and the date and place of its discovery. One acceptable
method of marking difficult items is with typewriter
correction fluid, which will accept pen or pencil markings
once dry. If the evidence simply cannot be marked, it should
be placed in a sealed container and the container suitably
marked and dated.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).



HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2358
(November 2009).

§312. Perishable and Unstable Items

A. Perishable and unstable items of evidence require
special attention. They must be photographed or otherwise
preserved. Professional assistance is necessary, for example,
to preserve a fingerprint or a tire track in the dirt. Military
police, CID, and/or local law enforcement officials may be
of assistance in this regard. Contact your Judge Advocate if
in doubt.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2359
(November 2009).

§313. Flagging Action, Generally

A. When it appears that action may be initiated which
could result in a court-martial, disciplinary action, or
elimination proceedings, the commander must initiate
flagging action against the servicemember pursuant to AR
600-8-2, (DA Form 286, Suspension of Favorable Actions).
This suspends all favorable personnel action. In no case will
flagging action be used as a punitive or disciplinary
measure.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2359
(November 2009).

§314. Courts of Inquiry

A. General. A court of inquiry is a formal, fact-finding
tribunal authorized by LCMIJ Article 135. It may be
convened by the Governor to investigate any matter of
concern to the Louisiana National Guard whether or not the
persons involved have requested such an inquiry.

B. Policy. LANG policy is that a court of inquiry will not
be convened to investigate a particular matter to ascertain
the facts if there are other satisfactory means available
(prescribed by law or regulation or authorized by the
customs of the service). Under this policy, it is proper to
convene a court of inquiry only when-

1. The matter to be investigated is one of grave
importance to the Louisiana National Guard or an individual.

2. The testimony is expected to be so diverse,
complicated, conflicting, or difficult to obtain that a court of
inquiry can best:

a. procure the pertinent evidence;

b. ascertain the true facts; and/or

c. assist the convening or superior authority in
determining what action should be taken.

3. Procedures. The procedures applicable to courts of
inquiry shall parallel those prescribed in active component
regulations, except as otherwise specifically set forth in
LCMJ 135 or necessitated by the peculiar nature of the
Louisiana National Guard. [See AR 27-10, Chapter 10.]
Counsel appointed to advise a court of inquiry shall advise
the president on issues of procedural and substantive law,
and the president's ruling on such issues shall be binding on
the court and all participants.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).
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HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2359
(November 2009).

Chapter 4. Non-Judicial Punishment
§401. Applicability, Generally

A. A commanding officer of the organized militia may
impose non-judicial punishment for minor offenses upon
military personnel of his command under the provisions of
LCMJ Article 15. He should distinguish non-judicial
punishment from non-punitive disciplinary measures, such
as reprimands, administrative reductions, and corrective
training. Non-judicial punishment is a disciplinary measure
more serious than the administrative corrective measures,
but less serious than trial by court-martial. Non-judicial
punishment provides commanders with an essential and
prompt means of maintaining good order and discipline and
also promotes positive behavior changes in servicemembers
without the stigma of a court-martial conviction. It is
important to note that non-judicial punishment is imposed to
correct misconduct which violates the LCMJ.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2359
(November 2009).

§402. Prerequisites

A. General. Before taking action under LCMJ Article 15,
the commanding officer must satisfy himself that:

1. based on a swiftly conducted, fair, and impartial
preliminary factual investigation, the alleged misconduct
actually was committed by the accused Servicemember (see
Chapter 3);

2. the misconduct was an offense under the Louisiana
Code of Military Justice. This can be verified by consulting
the "elements of the offense" analysis found under the
analogous UCMIJ punitive article in Part IV of the most
current Manual for Courts Martial;

3. non-judicial punishment is appropriate to the
offense in view of the nature and circumstances of the
alleged misconduct and the Servicemember's past record.
Stated another way, non-punitive measures are simply
inadequate or inappropriate, and the violation is of a "minor"
nature not warranting court-martial.

B. Minor Offenses. Whether an offense is "minor"
depends on several factors: the nature of the offense and the
circumstances surrounding its commission, the offender's
age, rank, duty assignment, record, and experience.
Ordinarily, a "minor offense” would exclude conduct that
would warrant a dismissal, bad conduct, or dishonorable
discharge or constitute a "felony" under civilian law (i.e.
punishable by imprisonment at hard labor if convicted).
Generally speaking, the term "minor" does not include
offenses involving any greater degree of criminality than is
involved in the average offense tried by summary court-
martial. However, this rule is flexible, and rests with the
commander's discretion. The decision whether an offense is
"minor" is a matter of discretion for the commander
imposing non-judicial punishment, but non-judicial
punishment for an offense other than a minor offense (even
though thought by the commander to be "minor") is not a bar
to trial by court-martial for the same offense. [See R.C.M..
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907(b)(C)(iv).] However, the accused may show at trial that
non-judicial punishment was imposed, and if the accused
does so, this fact must be considered in determining an
appropriate sentence. [See Article 15(f); R.C.M. 1001(c)
(B).]

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2359
(November 2009).

§403. Persons Who May Be Punished

A. The Adjutant General reserves disposition authority
over all officer and senior noncommissioned officer in the
grade of E7 and above offenses. Unit commanders will
forward all offenses of officer and senior noncommissioned
officer offenses through the DRU commanders to The
Adjutant General.

B. Except as provided by subparagraph (a) of this
Paragraph, unit commanders may impose non-judicial
punishment upon enlisted members of their command. For
purposes of Article 15, military personnel are considered to
be "of the command" of a commander if they are:

1. assigned to an organization commanded by that
commander.

2. affiliated with the command (by attachment, detail,
or otherwise) under conditions, either expressed or implied,
which indicate that the commander and the commander of
the unit to which they are assigned are to exercise
administrative or disciplinary authority over them.

3. unit commanders may impose non-judicial
punishment upon enlisted members of their command.

C. Of the Command. To determine if an individual is "of
the command" of a particular commanding officer, refer first
to those written or oral orders or directives that affect the
status of the individual. If orders or directives do not
expressly confer authority to administer non-judicial
punishment to the commander of the unit with which the
servicemember is affiliated or present (as when, for example,
they contain no provision attaching the servicemember "for
disciplinary purposes"), consider all attendant
circumstances, such as:

1. the phraseology used in the orders.

2. where the servicemember slept, ate, was paid,
performed duty, the duration of the status, and other similar
factors.

D. If orders or directives include such terms as "attached
for administration of military justice," or simply "attached
for administration," the individual so attached will be
considered to be of the command of the commander of the
unit of attachment for the purpose of Article 15.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2360
(November 2009).

§404. Persons Who May Impose Non-judicial
Punishment

A. General. Non-judicial punishment may be imposed by
any commanding officer, provided that a superior
commander has not restricted or withheld his authority to
impose punishment on certain categories of military
personnel or offenses (e.g. officers, senior NCO's, drug
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offenses, etc.) For special rules, see paragraph 4-7 and
Figure 4-1.

B. Delegation. The authority given to a commander
under Article 15 is an attribute of command and cannot be
delegated except as follows:

1. The Adjutant General may delegate his authority
under Article 15 to an Assistant Adjutant General.

2. The authority delegated may only be exercised
when the delegate is senior in rank to the person punished. A
delegate need not, when acting as a superior authority on an
appeal, be senior in rank to the imposing commander.

3. A delegation of authority shall be in writing, and
unless limited by its terms, the officer to whom this authority
is granted may exercise any power that is possessed by the
officer who delegated the authority.

4. Notification that the delegation has been terminated
should be made in writing.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2360
(November 2009).

§405. Policies

A. General. Commanders are responsible for good order
and discipline in their commands. Generally, discipline can
be maintained through effective leadership including, when
necessary, administrative corrective measures. Non-judicial
punishment is ordinarily appropriate when administrative
corrective measures are inadequate due to the nature of the
minor offense or the record of the Servicemember, unless it
is clear that only trial by court-martial will meet the needs of
justice and discipline. Non-judicial punishment shall be
considered on an individual basis.

B. Proportionality. Commanders considering non-
judicial punishment should consider the nature of the
offense, the record of the Servicemember, the needs for good
order and discipline, and the effect of non-judicial
punishment on the Servicemember and the Servicemember's
record. A commander should employ his power under LCMJ
Article 15 in every case in which punishment is deemed
necessary and that section applies, unless it is clear that
punishment under that section would not meet the ends of
justice and discipline. Superior commanders should restrain
any tendency of subordinate commanders to resort
prematurely or unnecessarily to court-martial jurisdiction for
the punishment of offenders. The punitive power under
Article 15 must be used judiciously and with restraint.
Punishment that is too severe creates resentment and
bitterness and frustrates corrective efforts. Conversely, to be
effective, the punishment must be adequate and proportional
to deter the offender and others from committing the same
offenses.

C. Suspension of Article 15. Commanders should
consider suspending all or part of any punishment selected
under Article 15, particularly in the case of first offenders or
when significant extenuating or mitigating matters are
present. Suspension provides an incentive to the offender
and gives an opportunity to the commander to evaluate the
offender during the period of suspension. [See paragraph 4-
23 and Figure 4-4.] Additionally, commanders must
seriously consider the collateral effects of a reduction in pay
grade on the accused before imposing such a penalty.



D. Referral within Chain of Command. Although a
superior commander has authority to impose disciplinary
punishment upon military subordinates of his command, it is
customary for such superior commander to refer any breach
of discipline on the part of an enlisted person in grade E-6 or
below who is a member of a subordinate unit to the attention
of the immediate commander of the offender. If the officer,
to whom information concerning a breach of discipline is
forwarded, as contemplated in this paragraph, lacks
jurisdiction to impose the most appropriate punishment, he
should forward the matter to a superior authority. DA Form
5109-R, Request to Superior to Exercise Article 15
Jurisdiction, may be modified and used for these purposes,
or the request can be made in memorandum format. [See
Figure 4-7.]

E. Personal Consideration Required. A commander who
is considering a case for disposition under Article 15 will
exercise personal discretion in evaluating each case, both as
to whether non-judicial punishment is appropriate, and, if so,
as to the nature and amount of punishment appropriate. No
superior may direct that a subordinate authority impose non-
judicial punishment in a particular case. No superior may
issue regulations, orders, or "guides" which suggest to
subordinate authorities that certain categories of minor
offenses be disposed of by non-judicial punishment instead
of by court-martial or administrative corrective measures, or
that predetermined kinds or amounts of punishments be
imposed for certain classifications of offenses that the
subordinate considers appropriate for disposition by non-
judicial punishment.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2360
(November 2009).

§406. Authorized Punishments

A. LCMJ Article 15(B) proscribes the maximum
authorized punishments a commander may impose under his
non-judicial punishment authority. Figure 4-1 contains a
chart outlining permissible Article 15 maximum
punishments and the commanders authorized to impose such
within the LANG No additional punishments may be
imposed under Article 15.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2361
(November 2009).

§407. Special Rules and Limitations

A. Combinations of Punishments. With the following
exception, punishment authorized under Article 15 may be
combined. No two or more of the punishments of arrest in
quarters, extra duties, and restriction may be combined to
run consecutively in the maximum amount imposable for
each. Whenever any of those punishments are combined to
run consecutively, there must be an apportionment.

B. Duration of Punishments. A withholding of privileges,
a restriction to certain specified limits or the imposition of
extra duties, when imposed as non-judicial punishment, may
not extend beyond the last day of the training period (MUTA
or AT) during which such punishment was imposed. No such
limitation applies to fines or forfeitures.
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C. Extra Duties Considerations. No extra duties imposed
as non-judicial punishment which tend to degrade the grade
of the person upon whom they are imposed may be imposed
upon non-commissioned officers.

D. Forfeiture of Pay Considerations. Whenever a
punishment of forfeiture of pay is imposed under LCMJ
Article 15, the forfeiture may apply to pay accruing on or
after the date that punishment is imposed and to any pay
accrued after that date.

E. Double Punishment Prohibited. When non-judicial
punishment has been imposed for an offense, punishment
may not again be imposed for the same offense under Article
15.

F. Increase in Punishment Prohibited. Once non-judicial
punishment has been imposed, it may not be increased, upon
appeal or otherwise.

G. Multiple Punishments Prohibited. When a commander
determines that non-judicial punishment is appropriate for a
particular servicemember, all known offenses determined to
be appropriate for disposition by non-judicial punishment
and ready to be considered at that time, including all such
offenses arising from a single incident or course of conduct,
shall ordinarily be considered together, and not made the
basis for multiple punishments.

H. Statute of Limitations. Except as provided in LCMJ
Article 43(d), non-judicial punishment may not be imposed
for offenses which were committed more than 2 years before
the date of imposition. [See LCMJ Article 43(c).]

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2361
(November 2009).

§408. Initial Notification

A. The first steps in an Article 15 proceeding are the
commander's oral and written notification to the
servicemember. The elements of this step are stated on the
DA Form 2627, Record of Proceedings under Article 15,
UCMJ. Located at Appendix C is a "Suggested Guide for
Conduct of Non-judicial Punishment Proceedings." The
initial notification contains the following elements:

1. Statement of Offense. The commander who intends
to impose the punishment must inform the member of that
intent. The initial notification must include a brief statement
of the offense that the commander believes the member has
committed, including the specific Article(s) of the LCMJ.
The commander shall prepare the charge sheet only with the
advice and assistance of a Judge Advocate or a Paralegal. In
drafting Item 1 of the DA Form 2627, the paralegal should
use the model sample specification forms in Part IV, Punitive
Articles, of the Manual for Courts-Martial by selecting the
UCM]J Punitive Article which corresponds to the LCMJ
Punitive Article under which the accused is being punished.
The notice should include a brief summary of the
information upon which the allegations are based or a
statement that the member may, upon request, examine
available statements and evidence.

2. Right to Demand Trial by Court-Martial. Unless the
member is attached to or embarked in a vessel, the member
has a right to demand court-martial in lieu of the Article 15.
If the member has this right, the commander must so advise
the individual, covering the following specific facts:
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a. the member may demand trial by court-martial in
lieu of non-judicial punishment;

b. the maximum punishment which the non-judicial
punishment authority may impose by non-judicial
punishment;

c. if trial by court-martial is demanded, charges
could be referred for trial by summary, special, or general
court-martial along with an explanation of the maximum
possible punishments those courts-martial may adjudge; that
the member may not be tried by summary court-martial over
the member's objection; and that at a special or general
court-martial the member has the right to be represented by
military counsel at no personal expense.

3. Rights under Article 31(b), LCMJ. The commander
must inform the member that under Article 31(b), the
member has a right to remain silent and that anything said by
the individual can be used against him.

4. Right to Consult Counsel or Representative. The
commander shall inform the individual of the right to consult
counsel or his personal representative concerning the
proposed disciplinary action. At the time of the initial
notification, the commander shall inform the servicemember
of the period of time which the servicemember has to
consult with counsel or personal representative and make the
necessary decisions on such matters as the right to demand
court-martial. The servicemember shall be afforded the
opportunity to view the video and complete the survey
provided by LANG TDS on State Judge Advocate’s site
Louisiana Knowledge Online (LKO) at
http://nglashcbsvitsp1/SiteDirectory/sja/default. Unit
personnel shall provide a method for the servicemember to
view such video if the servicemember does not have the
ability to do so. If the servicemember wishes to consult
counsel after viewing the video, then unit personnel shall
provided him with the contact information for LANG TDS.
In no event shall a servicemember be given less that 48
hours, to consult with counsel, if he chooses to do so. The
commander must afford the servicemember a reasonable
amount of time to consult with counsel. In determining the
amount of time afforded to servicemember to consult with
counsel, the commander should consider such factors as the
gravity of the offense and the availability of counsel. If, after
viewing the LANG TDS video, the servicemember chooses
not to avail himself to the right to counsel, then the
commander may precede with the remainder of the article 15
preceding and does not have to wait a full 48 hours.

5. Right to Informal Public Hearing. The commander
must inform the servicemember of the right to fully present
evidence, and to be accompanied by a person to speak on his
behalf. The commander must also inform the servicemember
that, upon request, the hearing will be open to the public
unless military exigencies or security interests preclude
public disclosure.

6. Maximum Possible Punishments. While the
servicemember is not entitled to be informed as to the type
or amount of punishment actually contemplated by the
commander if he does not demand trial by court-martial, he
will in each case be informed of the maximum punishment
which may be imposed under Article 15 by the officer who
is to impose the punishment, and, if he specifically requests
such, he shall be advised of the maximum punishment that
could be adjudged by court-martial upon conviction for the
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offense involved. Figure 4-1 contains a chart outlining
permissible Article 15 maximum punishments and the
commanders authorized to impose such within the LANG.
Figure 6-2 contains a table outlining permissible maximum
punishments under courts-martial.

7. Possibility of Counsel. The servicemember will
also be told that, if he demands trial, trial could be by SCM,
SPCM, or GCM. The servicemember will also be told that
he may object to trial by SCM and that at SPCM or GCM he
would be entitled to representation by qualified LANG TDS,
or by civilian counsel obtained at no government expense.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2361
(November 2009).

§409. Demand for Trial by Court-Martial

A. Except in the case of a member attached to or
embarked in a vessel, no non-judicial punishment under the
provisions of LCMJ Article 15 may be imposed upon any
member of the Louisiana National Guard if the member has,
before the imposition of such punishment, demanded trial by
court-martial in lieu of such punishment. In such a case, the
Article 15 must terminate, and the commander must then
decide whether to prefer court-martial charges and the level
of court. The commander need not prefer the charges, but
will ordinarily do so.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2362
(November 2009).

§410. Waiver of Court-Martial and Failure to Either
Submit Matters or Demand Hearing

A. If the member waives court-martial and neither
submits matters in his own behalf nor demands a hearing,
the commander may immediately impose punishment if
convinced that a violation has been committed by the
member.
§411. Waiver of Court-Martial and Hearing and
Submission of Matters

A. If the servicemember waives both court-martial and
an Article 15 hearing but submits matters orally or in writing
in defense, extenuation, or mitigation, the commander must
consider these matters before deciding whether to impose
non-judicial punishment. If the matters persuade the
commander that the servicemember is not guilty or that there
is some other valid reason for not punishing the
servicemember, the commander simply terminates the
Article 15 proceeding. If, after considering the matters, the
commander is still convinced that the servicemember is
guilty and that non-judicial punishment is appropriate, the
commander proceeds to impose punishment.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2362
(November 2009).

§412. Waiver of Court-Martial and Demand for
Hearing

A. General. If the servicemember waives court-martial
but demands an Article 15 hearing, the commander must
arrange for and conduct the hearing before deciding whether
to impose non-judicial punishment. The commander himself



must conduct the hearing except in rare circumstances where
it is not feasible for him to do so. In those circumstances, the
commander must appoint another officer to conduct the
hearing. After conducting the hearing, the appointed officer
should submit written recommendations to the commander.

B. Spokesman. During the hearing the servicemember
may be represented by a spokesman. The individual need not
be an attorney, and the spokesman's participation in the case
must be completely voluntary. In addition, no travel fees or
other unusual costs will be incurred at government expense
to insure the spokesman's presence at the hearing. Neither
shall the servicemember's desire to be represented by a
spokesman be permitted to cause unreasonable delay in the
disposition of his case.

C. Accused Witnesses. The servicemember may indicate
the witnesses he desires produced at the hearing. If the
witnesses are reasonably available, the commander must
arrange for their presence. No witness or transportation fees
will be incurred at government expense to insure the
witnesses' presence. Reasonably available witnesses include
those present for duty at the installation concerned and those
whose presence can be arranged without the expenditure of
government travel funds and whose attendance at the
hearing will not materially delay the proceedings.

D. Evidentiary Considerations. During the hearing,
neither the member nor the spokesman may examine or
cross-examine witnesses unless the commander allows them
to do so. However, the Servicemember or the spokesman
may brief the commander on the relevant issues and areas.
The commander should explore those issues and areas in
questioning the witnesses. The imposing commander is not
bound by the formal rules of evidence before courts-martial
(except privileges), and may consider any matter, including
unsworn statements, that the commander reasonably believes
to be relevant to the offense.

E. Punishment Warranted. If the imposing commander
decides to impose punishment, ordinarily the commander
will announce the punishment to the servicemember. The
commander may, if he desires to do so, explain to the
servicemember why a particular punishment was imposed.

F. Punishment Not Warranted. If, after evaluation of all
pertinent matters, the imposing commander determines that
non-judicial ~ punishment is not  warranted, the
servicemember is notified that the proceedings have been
terminated and all copies of DA Form 2627 are destroyed.

G. Appellate Rights. After punishment is imposed the
appellate rights and procedures which are available to the
servicemember are explained to the servicemember. (Refer
to Paragraph 4-16)

H. Subsequent Court-Martial. The imposition and
enforcement of disciplinary punishment under LCMJ Article
15 for any act or omission is not a bar to trial by court-
martial for a serious crime or offense growing out of the
same act or omission, and not properly punishable under
LCMJ Article 15. However, the fact that a disciplinary
punishment has been enforced may be shown by the accused
upon trial, and when so shown shall be considered in
determining the measure of punishment to be adjudged in
the event of a finding of guilty by court-martial.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).
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HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2362
(November 2009).

§413. Hearing Procedures

A. General. Unless the servicemember demands trial by
court-martial within the decision period, the imposing
commander may proceed with the hearing. Located at
Appendix A of this Regulation is a "Suggested Guide for
Conduct of Non-judicial Punishment Proceedings." The
major functional subdivisions of the hearing consist of the
following:

1. consideration of evidence, written or oral, against
the servicemember.

2. examination
servicemember.

3. presentation by servicemember of testimony of
available witnesses or other matters, in defense, extenuation,
and/or mitigation.

4. determination of guilt or innocence by the imposing
commander.

5. imposition of punishment or termination of the
proceedings;

6. explanation of right to appeal.

B. Not Adversarial Proceedings. Article 15 proceedings,
unlike courts-martial, are not adversarial in nature. Thus, no
"examination" or "cross-examination" of witnesses is
permitted by the servicemember or his spokesperson unless
authorized by the imposing commander. The Military Rules
of Evidence, other than with respect to privileges, do not
apply at non-judicial punishment proceedings. Any relevant
matter may be considered, after proper notification to the
servicemember of the information against him and relating
to the offense(s) alleged and allowing the servicemember
opportunity to examine documents or physical objects
against him that are being considered by the non-judicial
punishment authority.

C. Open/Closed Hearings. Ordinarily, hearings are open.
Though the servicemember may request that his hearing be
open or closed, that decision rests solely within the
discretion of the imposing commander. An "open hearing" is
a hearing open to the public, but does not require the
commander to hold the proceeding in a location different
from that in which he conducts normal business, i.e., the
commander's office.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2363
(November 2009).

§414. Non-Judicial Punishment Based on Record of
Court of Inquiry or Other Investigative Body

A. General. Non-judicial punishment may be based on
the record of a court of inquiry or other investigative body,
in which proceeding the member was accorded the rights of
a party. No additional proceeding in the nature of a hearing
is required.

B. Procedure. The servicemember shall be informed in
writing that non-judicial punishment is being considered
based on the record of the proceedings in question, and
given the opportunity, if applicable, to refuse non-judicial
punishment. If the servicemember does not demand trial by

of available evidence by the
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court-martial, the servicemember may submit, in writing,
any matter in defense, extenuation, or mitigation, to the
officer considering imposing non-judicial punishment, for
consideration by that officer to determine whether the
member committed the offenses in question, and, if so, to
determine an appropriate punishment.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2363
(November 2009).

§415. Specific Punishments

A. General. Whether to impose punishment and the
nature of the punishment are the sole decisions of the
imposing commander. However, commanders are
encouraged to consult with their NCO's on the appropriate
type, duration, and limits of punishment to be imposed.
Additionally, as NCO's are often in the best position to
observe a servicemember undergoing punishment and
evaluate daily performance and attitude, their views on
clemency should be given careful consideration.

B. Restriction. Restriction may be imposed with or
without suspension from duties. Normally, the limits of the
restriction should be announced at the time punishment is
imposed. However, the imposing commander, a successor-
in-command, and any superior authority may change the
specified limits of restriction; e.g., if a servicemember is
transferred or assigned duties at another location after
imposition and before the term or restriction is completed.
The limits of restriction, as changed, will be generally no
more restrictive (unless required by military exigencies) than
the limits originally imposed. Restrictions during periods
other than IDT or AT require that the accused be placed on
duty orders.

C. Extra Duties. Extra duties may be required to be
performed at anytime and, within the duration of the
punishment, for any length of time. Extra duties during
periods other than IDT or AT require that the accused be
placed on duty orders. Extra duties may include the
performance of fatigue duty or of any other military duty. No
extra duty may be imposed that:

1. constitutes cruel or unusual punishment or a
punishment not sanctioned by the customs of the service
(e.g., using the offender as a personal servant);

2. is a duty normally intended as an honor, such as
assignment to a guard of honor;

3. is required to be performed in a ridiculous or
unnecessarily degrading manner (e.g., an order to clean a
barracks floor with a toothbrush);

4. constitutes a safety or health hazard to the offender;
or

5. would demean the servicemember's position as a
NCO or specialist.

D. Reduction in Grade. The grade from which reduced
must be within the promotion authority of the imposing
commander or of any officer subordinate to the imposing
commander. For the purposes of this Regulation, the
imposing commander or any subordinate commander has
"promotion authority" within the meaning of Article 15 if the
imposing commander has the general authority to appoint to
the grade from which reduced or to any higher grade. When
a person is reduced in grade as a result of an unsuspended
reduction, the date of rank in the grade to which reduced is
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the date the punishment of reduction was suspended. If the
reduction is suspended either on or after the time the
punishment was imposed, or is set aside or mitigated to
forfeiture, the date of rank in the grade held before the
punishment was imposed remains unchanged. If a
suspension of the reduction is vacated, the date of rank in the
grade to which reduced as a result of the action is the date
the punishment was originally imposed, regardless of the
date the punishment was suspended or vacated.

E. Effective Date and Execution of Punishments.
Reduction and forfeiture of pay, if unsuspended, take effect
on the date the commander imposes the punishments. Other
punishments, if unsuspended, will take effect and be carried
into execution on the date they are imposed, unless the
imposing commander prescribes otherwise. In those cases
where the execution of the punishment legitimately must be
delayed (e.g., the servicemember is hospitalized, placed on
quarters, authorized emergency leave or on brief period of
TDY or a brief field problem) the execution of the
punishment should normally begin immediately thereafter A
sentence to forfeiture of pay may be collected from active
duty and inactive-duty training pay during subsequent
periods of duty. If the servicemember timely files an appeal
and specifically requests interruption of the performance of
the punishment pending action on his appeal, the request
should be granted.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2364
(November 2009).

§416. Appeals, Generally

A. Timeliness. Only one appeal is permissible under
Article 15 proceedings. An appeal not made within a
reasonable time may be rejected as untimely by the superior
authority. A reasonable time will vary according to the
situation; however, an appeal (including all documentary
matters) submitted more than five days after the punishment
is imposed will be presumed to be untimely unless the
superior commander, in his sound discretion for good cause
shown, determines it to be timely.

B. Change of Intention. If, at the time of imposition of
punishment, the servicemember indicates a desire not to
appeal, the superior authority may reject a subsequent
election to appeal, even though it is made within the 5 day
period.

C. Vacation of Suspended Punishment. Although a
suspended punishment may be appealed, no appeal is
authorized from the vacation of a suspended punishment.
Vacation of a suspended non-judicial punishment is not itself
non-judicial punishment and additional action to impose
non-judicial punishment for a violation of a punitive article
of the code upon which the vacation action is based is not
precluded thereby. The accused is entitled to be confronted
with the allegations that give rise to the vacation of a
suspended punishment. Though no right exists to a full
hearing, the accused should, in the absence of extraordinary
circumstances, be given the opportunity to consult with a
Judge Advocate and to present a written response to the
allegations raised by the convening authority. [See Para 4-24
and Figure 4-.8]

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).



HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2364
(November 2009).

§417. 'Who May Act on Appeal

A. General. The authority next superior to the
commander will act on an appeal if the servicemember
punished is still of the command of that officer at the time of
appeal.

B. Next Superior Rule. If the commander has acted
under a delegation of authority, the appeal will be acted on
by the authority next superior to the delegating officer. If, at
the time of appeal, the servicemember is no longer of the
imposing commander's command, the authority next
superior to the servicemember's present commander (who
can impose the same kind and amount of punishment as than
imposed or resulting from subsequent modifications) will act
on the appeal. The authority "next superior” to an imposing
commander is normally the next superior in the chain of
command or such other authority as may be designated by
competent authority as being next superior for the purposes
of Article 15.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2365
(November 2009).

§418. Procedure for Submitting Appeal

A. All appeals will be made on DA Form 2627 or DA
Form 2627-1 and forwarded through the imposing
commander (or successor in command, when applicable) to
the superior authority. The superior authority will act on the
appeal unless otherwise so directed by competent authority.
The servicemember may state reasons or attach documents
to the appeal for consideration, but is not required to do so.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35: 2365
(November 2009).

§419. Action by the Imposing Commander on Appeal

A. General. The imposing commander or successor-in-
command may take any action on the appeal with respect to
the punishment that the superior authority could take (see
paragraph 4-20). If the imposing commander or successor-
in-command suspends, mitigates, remits, or sets aside any
part of the punishment, this action will be so recorded
according to instructions on the DA Form 2627 or 2627-1.

B. Inquiry. If such action (suspension, mitigation,
remission or set aside) is taken by the imposing commander,
the appealing member (the "appellant”) will be so advised
and asked to state whether, in view of this action, the
appellant wishes to withdraw the appeal. Unless the appeal
is voluntarily withdrawn, the appeal will be forwarded to the
appropriate superior authority. An officer forwarding the
appeal shall attach a detailed report of the incident, any
comments he deems appropriate, and the appellant's
permanent record.

C. Presumption. Any allegations by the appellant, if
unrebutted by the forwarding commander, may be accepted
as valid and considered by the reviewing officer.

D. Consulting Legal Counsel Availability. The imposing
commander (or successor-in-command) will make available
to the servicemember reasonable assistance (legal and
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otherwise) in preparing the appeal, and will promptly
forward the appeal to the appropriate superior authority.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35: 2365
(November 2009).

§419. Action by the Superior Authority on Appeal

A. General. The superior authority to which the appeal is
made shall refer every such appeal to the Judge Advocate
Office of his assigned or detailed Special Courts-Martial
Convening Authority for review and comment as to legal
sufficiency prior to action. He may conduct an independent
inquiry into the case if necessary or desirable. In acting on
an appeal, the superior authority may exercise the same
powers with respect to the punishment imposed as may be
exercised by the imposing commander or the imposing
commander's successor-in-command. However, the superior
authority cannot change a filing determination. A timely
appeal does not terminate merely because a servicemember
is discharged from the service. It will be processed
expeditiously to completion by the superior authority.

B. Delay. Action by the superior authority on appeal
should ordinarily be accomplished within 30 days after
imposition of non-judicial punishment.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35: 2365
(November 2009).

§420. Action by a Judge Advocate on Appeal

A. General. The Judge Advocate review on Article 15
appeals may be either oral or written. If given orally, that
fact and the name of the Judge Advocate who rendered the
advice will be recorded on the DA Form 2627, item 8. The
Judge Advocate is not limited to an examination of written
matters of the record of proceedings, and may make any
inquiries that are necessary. An example of the Judge
Advocate Review on Appeal is located at Figure 4-6.

B. Inquiry. The Judge Advocate Review shall address the
following issues:

i. the appropriateness of the punishment.
ii. whether the proceedings were conducted under
law and regulations.

C. Review Standard. Only deviations that substantially
affect the proceedings shall give cause for relief.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35: 2365
(November 2009).

§422. Clemency, Generally

A. Usefulness. The full effectiveness of non-judicial
punishment cannot be realized unless the commander is
aware of his powers of "clemency," including the authority
to suspend, remit, or set aside punishment if warranted by
the circumstances of the case. These powers give the
commander an effective means of rehabilitating the offender
which are often more valuable than his mere power to
punish.

B. Recording Requirement. Any action of suspension,
mitigation, remission, or setting aside taken by an authority
will be recorded according to published guidance on DA
Form 2627-2.
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AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35: 2365
(November 2009).

§423. Suspension

A. General. Ordinarily, punishment is suspended to grant
a probational period during which a servicemember may
show that he deserves a remission of the remaining
suspended punishment. An executed punishment of
reduction or forfeiture may be suspended only within a
period of six months after the date imposed. Suspension of
non-judicial punishment may not be for a period longer than
six months from the suspension date, and the expiration of
the current enlistment or term of service of the
servicemember involved automatically terminates the period
of suspension. [See Figure 4-8.]

B. Remission. Unless the suspension is sooner vacated,
suspended portions of the punishment are remitted, without
further action, upon the termination of the period of
suspension.

C. Conditions of Probation. Unless otherwise stated, an
action suspending a punishment includes a condition that the
servicemember not violates any punitive article of the code.
The non-judicial punishment authority may specify in
writing additional conditions of the suspension. Further
misconduct by the servicemember, within the period of the
suspension, may be grounds for vacation of the suspended
portion of the punishment.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2366
(November 2009).

§424. Vacation

A. General. A commander may vacate any suspended
punishment provided the punishment is of the type and
amount the commander could impose and where the
commander has determined that the servicemember has
committed misconduct (amounting to an offense under the
LCM]J) during the suspension period. A suspension may be
vacated by any non-judicial punishment authority or
commander competent to impose upon the servicemember
concerned punishment of the kind and amount involved in
the vacation of suspension. [See Para 4-16(c) and
Figure 4-9.]

B. Procedure. The commander is not bound by the
formal rules of evidence before courts-martial, and may
consider any matter, including unsworn statements; the
commander reasonably believes to be relevant to the
misconduct. There is no appeal from a decision to vacate a
suspension. Unless the vacation is undertaken prior to the
expiration of the stated period of suspension, the suspended
punishment is automatically remitted without further action.
Misconduct resulting in vacation of a suspended punishment
may also be the basis for the imposition of another
Article 15.

C. Servicemember's Right to Rebut. The commander
should, unless impracticable, give the servicemember an
opportunity to rebut the information on which the proposed
vacation is based. This may be by personal appearance or in
writing, at the discretion of the commander. Failure to
provide prior notification and/or an opportunity to appear or

Louisiana Register Vol. 35, No. 11 November 20, 2009

2366

otherwise respond to the basis of a proposed vacation will
not, by itself, render a vacation action void, though it may
render the record of non-judicial punishment inadmissible in
any subsequent court-martial.

D. Vacation Not Considered NJP. Vacation of a
suspended non-judicial punishment is not itself non-judicial
punishment and additional action to impose non-judicial
punishment for a violation of a punitive article of the code
upon which the vacation action is based is not precluded
thereby.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2366
(November 2009).

§425. Mitigation

A. General. Mitigation is a reduction in either the
quantity or quality of a punishment. For example, a
punishment of $50.00 forfeiture may be reduced to $25.00.
The general nature of the punishment remains the same.
Mitigation is appropriate when:

1. the recipient has, by the recipient's subsequent good
conduct, merited a reduction in the severity of punishment.

2. the punishment imposed was disproportionate to
the offense or the offender.

B. Judge Advocate Advice. As the rules for mitigation
are somewhat complex, Judge Advocate advice is warranted.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2366
(November 2009).

§426. Remission

A. This is an action whereby any portion of the
unexecuted punishment is canceled. Remission is
appropriate under the same circumstances as mitigation. An
unsuspended reduction is executed on imposition and thus
cannot be remitted, but may be mitigated or set aside. The
death, discharge, or separation from the service of the
servicemember  punished automatically remits any
unexecuted punishment.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2366
(November 2009).

§427. Setting Aside and Restoration

A. Generally. This is an action whereby the punishment
or any part or amount, whether executed or unexecuted, is
set aside and any rights, privileges, or property affected by
the portion of the punishment set aside are restored. Non-
judicial punishment is "wholly set aside" when the
commander who imposed the punishment, a successor-in-
command, or a superior authority sets aside all punishment
imposed upon an individual under Article 15. The basis for
any set aside action is a determination that, under all the
circumstances of the case, the punishment has resulted in a
clear injustice. "Clear injustice” means that there exists an
unwaived legal or factual error which clearly and
affirmatively injured the substantial rights of the
servicemember. An example of "clear injustice” would be
the discovery of new evidence unquestionably exculpating
the servicemember. "Clear injustice” does not include the
fact that the servicemember's performance of service has



been exemplary subsequent to the punishment or that the
punishment may have a future adverse effect on the retention
or promotion potential of the servicemember.

B. Proof Required. Normally, the servicemember's
uncorroborated sworn statement will not constitute a basis to
support the setting aside of punishment.

C. Administrative Errors. In cases where administrative
error results in incorrect entries on the Article 15 documents,
the appropriate remedy generally is an administrative
correction of the form and not a setting aside of the
punishment.

D. Timeliness. The power to set aside an executed
punishment and to mitigate a reduction in grade to a
forfeiture of pay, absent unusual circumstances, will be
exercised only within four months after the punishment has
been executed. When a commander sets aside any portion of
the punishment, he will record the basis for this action upon
the form. Any punishment set aside after four months from
the date punishment has been executed will be accompanied
with a detailed addendum of the unusual circumstances
warranting such action.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2366
(November 2009).

§428. Summarized Article 15

A. General. A summarized Article 15 may be imposed by
any commander who may impose a formal Article 15. It
should be used for only very minor offenses, and where the
preliminary inquiry convinces the commander that any
punishment that might be imposed should not exceed the
following:

1. 14 days extra duty;

2. 14 days restriction;

3. an oral admonition or reprimand;

4. any combination of these punishments.

B. Procedures. A servicemember offered a summarized
Article 15 may request, but does not have a right, to consult
with legal counsel provided by the Government before
deciding whether to accept the Article 15, he does not have
the right to be accompanied by a spokesperson at the
hearing, and he normally must decide whether to accept the
Article 15 or demand trial by court-martial within 24 hours.
Otherwise, he has the same rights under the summarized
procedure that he does under the formal procedure.

C. Notification and Explanation of Proceedings. If an
imposing commander determines that summarized
proceedings are appropriate, the designated subordinate
officer or NCO or the commander personally will notify the
servicemember of the following:

1. the imposing commander's
proceedings under Article 15, LCMI;

2. the fact that the imposing commander intends to
use summarized proceedings and the maximum punishments
impossible under these proceedings;

3. the right to remain silent;

4. offense(s) the servicemember has
committed and the Article(s) of the LCMJ violated;

5. the right to demand trial;

6. the right to confront witnesses, examine the
evidence, and submit matters in defense, extenuation, and/or
mitigation; and

intent to initiate

allegedly
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7. the right to appeal.

D. Hearing. Unless the servicemember demands trial by
court-martial within the decision period, the imposing
commander may proceed with the hearing, which should
consist of the following:

1. consideration of evidence, written or oral, against
the servicemember;

2. examination
servicemember;

3. presentation by the servicemember of testimony of
available witnesses or other matters, in defense, extenuation,
and/or mitigation;

4. determination of guilt or innocence by the imposing
commander;

5. imposition of punishment or termination of the
proceedings; and

6. explanation of right to appeal.

E. Record of Proceedings. DA Form 2627-1
(Summarized Record of Proceedings under Article 15,
UCM]J) will be used to record the proceedings, which may
be handwritten. An illustrated example of a completed DA
Form 2627-1 is shown at Figure 4-5. Except as provided

of available evidence by the

above, the same rules and limitations concerning
punishments, appeal, and clemency are applicable to
summarized proceedings as in the case of formal
proceedings.

F. Filing/Destruction of DA Form 2627-1 The
Summarized Article 15 form will be maintained locally in
the unit's non-judicial punishment files, and shall be
destroyed at the end of two years from the date of imposition
of punishment or on the servicemember's transfer from the
unit, whichever occurs first. A copy will be provided to the
servicemember on a request submitted during the filing
period.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2367
(November 2009).

§429. Distribution and Filing of Article 15 and Allied
Documents

A. General. DA Form 2627 will be prepared in an
original and five copies. All written statements and other
documentary evidence considered by the imposing
commander or the next superior authority acting on an
appeal will be transmitted with the original. Copies of DA
Form 2627 will be transmitted through the SIDPERS (J1) to
the Military Personnel Records Jacket (MPRJ) to the MilPay
maintaining the servicemember's pay account according to
DA Pam 600-8, chapter 8. DA Form 268, Report of
Suspension of Favorable Personnel Actions, will be
submitted per AR 600-8-2 Standard instructions for
distribution and filing of forms for commissioned officers,
warrant officers, and enlisted servicemembers are set out
below.

B. Original of DA Form 2627

1. Place of filing, E-4 and below. For servicemembers
E-4 and below (prior to punishment), the original will be
filed locally in unit non-judicial punishment files. Such
locally filed originals will be destroyed at the end of 2 years
from the date of imposition of punishment or on the
servicemember's transfer to another special courts-martial
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convening authority, whichever occurs first. For these
servicemembers, the imposing commander should annotate
item 5 of DA Form 2627 as "Not Applicable (N/A)."

2. Place of filing, E-5 and above. For all other
servicemembers E-5 and above, the original will be sent to
the appropriate custodian for filing in the OMPF (Official
Military Personnel File) located in iPERMS (Personnel
Electronic Records Management System.)

3. "Performance Fiche" versus "Restricted Fiche"

a. The "performance fiche" is that portion of the
OMPF in iPERMS that is routinely used by career managers
and selection boards for the purpose of assignment,
promotion, and schooling selection. The "restricted fiche" is
that portion of the OMPF in iPERMS that contains
information not normally viewed by career managers or
selection boards except as provided in AR 640-10 or
specified in the Secretary of the Army's written instructions
to the section board.

b. A commander's decision whether to file a record
of non-judicial punishment on the "performance fiche" of a
Servicemember's Official Military Personnel File (OMPF) is
as important as the decision relating to the imposition of
non-judicial punishment itself. In making a filing
determination, the imposing commander must weigh
carefully the interests of the servicemember's career against
those of the Louisiana National Guard to produce and
advance only the most qualified personnel for positions of
leadership, trust, and responsibility. In this regard, the
imposing commander should consider the servicemember's
age, grade, total service (with particular attention to the
servicemember's recent performance and past misconduct),
and the fact that the filing decision is final, except for those
cases where the servicemember has more than one record of
non-judicial punishment directed for filing in the "restricted
fiche." (See (c) below). However, the interests of the
Louisiana National Guard are compelling when the record of
non-judicial punishment reflects unmitigated moral turpitude
or lack of integrity, patterns of misconduct, or evidence of
serious character deficiency or substantial breach of military
discipline. In such cases, the record should be filed in the
"performance fiche."

c. The decision to file the original DA Form 2627
on the "performance fiche" or the "restricted fiche" in the
OMPF in iPERMS will be determined by the imposing
commander at the time punishment is imposed. The filing
decision of the imposing commander is final subject only to
review when a previous DA Form 2627 that has not been
wholly set aside is discovered to have been previously filed
in the "restricted fiche". Records directed for filing in the
"restricted fiche" will be redirected to the "performance
fiche" if the servicemember has other records of non-judicial
punishment reflecting misconduct in the grade E-5 or higher
that have not been wholly set aside recorded in the
"restricted fiche."

C. Copy One of DA Form 2627

1. Performance Fiche. For those Article 15's directed
for filing on the "performance fiche" of the OMPE, the
appropriate custodian must file in iPERMS. Copy one will
be filed in the permanent section of the iPERMS unless the
original Article 15 is transferred from the "performance
fiche" to the "restricted fiche" of the OMPF. In this case,
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copy one will be withdrawn from the iPERMS and
destroyed.

2. Restricted Fiche. For those Article 15's directed for
filing on the "restricted fiche" of the OMPF, this copy will
be filed in the unit personnel files and destroyed at the
expiration of 2 years from the date of the punishment or on
the servicemember's transfer, whichever occurs first. [See
also DA Pam 600-8; chap 9, for use and preparation of DA
Form 4187, Personnel Action.]

3. Servicemembers E-4 and  Below. For
servicemembers in grades E-4 and below, copy one will be
destroyed. [See also DA Pam 600-8; chap 9, for use and
preparation of DA Form 4187, Personnel Action.]

D. Copies Two and Three of DA Form 2627

1. Unsuspended Pay and/or Forfeiture of Pay
Sentences. Copies two and three for use as substantiating
documents will be forwarded to the MilPay and SIDPERS
(J1) that services the MPRJ if the punishment includes an
unsuspended reduction and/or forfeiture of pay. If the
punishment includes an unsuspended forfeiture of pay, the
unit will forward to the MilPay that maintains the
servicemember's pay account.

2. Other Punishments. If all punishments affecting pay
are suspended by the imposing commander, copies two and
three will be retained by the unit where the punishment was
imposed and destroyed on expiration of the period of
suspension, unless forwarded for supplementary action in
accordance with paragraph If the punishment, suspended or
unsuspended, does not include reduction or forfeiture of pay,
these copies will be destroyed. If a punishment affecting pay
is suspended by superior authority acting on an appeal, copy
two will be retained by the unit where the punishment was
imposed. It will be destroyed when the period of suspension
expires unless forwarded for supplementary action in
accordance with paragraph if punishment includes only a
reduction, copy three will be forwarded to the SIDPERS (J1)
servicing the MPRIJ. If the punishment includes a reduction
and forfeiture or only forfeiture, copy three will be
forwarded through the SIDPERS (J1) servicing the MPRIJ to
the MilPay office maintaining the servicemember's pay
account for use as a substantiating document according to
AR 37-104-3.

E. Copy Four of DA Form 2626

1. General. Immediately after imposition of
punishment, copy four will be annotated in the left-hand
corner of the title block sequentially in the order the Article
15 was given during the calendar year; i.e., 91-1, 91-2, etc.
On the Reconciliation Log [See paragraph 4-31], and the
appropriate information will be entered in it. Thereafter,
copy four will be used according to and below.

2. Cases Involving an Appeal

a. On the date punishment is imposed, if item 7 is
not completed or blocks b and c are initialed, and item 7 is
signed by the servicemember and the punishment includes
an unsuspended reduction or unsuspended forfeiture of pay,
copy four of DA Form 2627 will be marked "APPEAL
PENDING" in the right-hand margin.

b. Copy four will be sent to SIDPERS (J1) and to
MilPay. On receipt, the local SIDPERS (J1) and the will
check that proper action has been taken on unsuspended
reductions and forfeitures of pay.



c. Upon receipt SIDPERS (J1)'s receipt of the
copies of DA Form 2627 forwarded by the unit copy four
will be returned directly to the imposing commander. Copy
four will be destroyed after all periods of suspension of
punishment affecting pay have expired.

d. If punishments affecting pay are suspended, copy
four will not be transmitted to the SIDPERS (J1) and
MilPay. It will be destroyed after all periods of suspended
punishments affecting pay have expired.

e. If there are no punishments affecting pay, copy
four will not be transmitted to the SIDPERS (J1) and MilPay
and will be destroyed after the entry is made in the
Reconciliation Log.

3. Cases Not Involving an Appeal

a. Where there is no appeal and the punishment
imposed includes an unsuspended reduction or unsuspended
forfeiture of pay, copy four will not be marked "APPEAL
PENDING." If the punishment imposed includes only an
unsuspended reduction, copy four will be forwarded with
copies two and three to the SIDPERS (J1).

b. If punishments affecting pay are suspended, copy
four will not be transmitted to the SIDPERS (J1) and/or
MilPay and will be destroyed after all periods of suspended
punishments affecting pay have expired.

c. Copy Five of DA Form 2626. Hand deliver to the
servicemember punished.

F.  Allied Documents. Allied documents will be
transmitted for administrative convenience with the original
DA Form 2627 for filing on the restricted fiche of the OMPF
[See paragraph 4-34.]

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2367
(November 2009).

§430. Supplementary Action

A. Supplementary Action. Any action taken by an
appropriate authority to suspend, vacate, mitigate, remit, or
set aside a punishment (except punishment imposed under
summarized proceedings, (para 4-28) after action has been
taken on an appeal or DA Form 2627 has been distributed
according to paragraph 4-29.

B. Recording. Supplementary action will be recorded on
DA Form 2627-2, Record of Supplementary Action under
Article 15.

C. Distribution and Filing

1. Original. The original will be forwarded to the
appropriate custodian of the OMPF as provided in the
preceding paragraph. This copy will be filed in the same
OMPF fiche location as the DA Form 2627 that initially
imposed the punishment. The imposing commander's filing
determination on the initial DA Form 2627 will be annotated
on the DA Form 2627-2.

2. Copy One. Copy one will be forwarded to the
SIDPERS (J1) to be filed in the servicemember's MPRJ
when the imposing commander directs filing on the
performance fiche of the OMPF. This copy will be destroyed
along with copy one of the initial DA Form 2627 if the
original DA Form is transferred from the performance to the
restricted fiche. In cases of filing on the restricted fiche of
the OMPF, copy one will be filed in the unit personnel files.
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3. Copies Two and Three. If the action affects a
reduction, copy two (and copy two of the initial DA Form
2627, if maintained by the unit) will be forwarded to the
SIDPERS (J1). If the action affects a forfeiture copy three
will be forwarded to the MilPay which maintains the
servicemember's pay account.

4. Copy Four. Copy four will be annotated with the
same sequence number as the initial copy four. If the action
affects a reduction, it will be forwarded to the SIDPERS (J1)
servicing the MPRJ which will annotate it as indicated
below. If the action affects forfeiture, it will be forwarded to
the MilPay which maintains the servicemember's pay
account which will annotate as indicated below. Either the
SIDPERS (J1), finance, or both will see that the following is
annotated in the left-hand margin and returned to the unit to
verify the entry of subsequent actions in the Reconciliation
Log.

5. Copy Five.
punished.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2369
(November 2009).

§431. Reconciliation Log

A. Imposing commanders will ensure that punishments
imposed under the provisions of Article 15 are executed.
Punishments of reduction and forfeiture of pay may be
monitored by the mandatory use of the Reconciliation Log,
DA Form 5110-R (Article 15 Reconciliation Log), showing
the punishment and date imposed. Reconciliation Log, DA
Form 5110-R may be locally reproduced. To properly use
DA Form 5110-R, copy four of all DA Forms 2627 must be
sequentially numbered and the required data entered in the
DA Form 5110-R. These entries are to be compared with
copy four of the DA Form 2627 that was returned to the unit
by the SIDPERS (J1) and/or MilPay which maintains the
servicemember's pay account. Sequential numbers on the
DA Form 5110-R will correspond to the number noted on
copy four. After information is verified on the DA Form
5110-R from copy four, this copy will be retained until the
expiration of any period of suspension of punishments
affecting pay.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2369
(November 2009).

§432. Time for Distribution of Initial DA Form 2627

A. Distribution will be made IAW paragraph 4-27 after
the punished servicemember indicates in item 7 that there
will not be an appeal. If the servicemember appeals, the DA
Form 2627, minus copy four (if it has been forwarded as an
"APPEAL PENDING" copy), will be forwarded to the
superior authority and distributed after completion of item
10. Completion of this item shows that the servicemember
acknowledges notification of action on the appeal. If item 10
cannot be completed because the servicemember is not
reasonably available or due to military exigencies, a
statement signed by the imposing commander stating that
the punished servicemember was informed in writing of the
disposition of the appeal and why it was not possible to have

Hand deliver to servicemember
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item 10 completed will be placed in item 11 before
distribution is made. When the servicemember appeals the
punishment, an "APPEAL PENDING" copy will be
distributed as prescribed in paragraph 4-29E. If the
servicemember fails to complete or sign item 7, an
explanation of the failure will be provided by the imposing
commander in item 11 and distribution will be made as
prescribed. A servicemember's refusal to declare whether or
not he desires to appeal may be presumed to indicate an
intention not to appeal.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2369
(November 2009).

§433. Transfer or Removal of Records of Non-judicial
Punishment.

A. Except as specifically addressed herein, applicable
provisions of active component publications shall govern the
transfer or removal of records of non-judicial punishment.
[See also, AR 27-10, Chapter 3.]

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2370
(November 2009).

§434. Use of Non-judicial Punishment Records

A. General. Records of proceedings and supplementary
action under Article 15 recorded on DA Forms 2627 and
2627-2, previously or hereafter administered, may be used as
directed by competent authority. Allied documentation
transmitted with the original or copies of DA Forms 2627
and 2627-2, where filed with any of these forms, shall be
considered to be maintained separately for the purpose of
determining the admissibility of the original or copies of DA
Forms 2627 or 2627-2 at courts-martial or administrative
proceedings.

B. Admissibility. A record of non-judicial punishment or
a duplicate as defined in M.R.E. 1001, not otherwise
inadmissible, is a record of completed actions and may be
admitted at courts-martial or administrative proceedings
from any file in which it is properly maintained by
regulation. A record or non-judicial punishment, otherwise
properly filed, will not be inadmissible merely because the
wrong copy was maintained in a file. It may be considered
for use at courts-martial or administrative proceedings
independently of any written statements or other
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documentary evidence considered by an
commander, a successor, or a superior authority.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2370
(November 2009).

§435. Effects of Errors

A. Failure to comply with any of the procedural
provisions relative to non-judicial punishment shall not
invalidate a punishment imposed unless the error materially
prejudiced a substantial right of the punished
servicemember.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2370
(November 2009).

§436. Announcement of Punishment

A. General. In order to be effective, the military justice
system must not only function properly, but it must also
appear to function properly. For this reason, the commander
will announce the disposition of all cases involving non-
judicial punishment of personnel in grade of E-4 and below.
The punishment may be announced at the next unit
formation after punishment is imposed or, if appealed, after
the decision on the appeal. It also may be posted on the unit
bulletin board. The purpose of announcing the results of
punishments is to preclude perceptions of unfairness of
punishment and to deter similar misconduct by other
servicemembers. An inconsistent or arbitrary policy should
be avoided regarding the announcement of punishment that
might result in the appearance of vindictiveness or
favoritism.

B. Grades E5 and above. In the cases of personnel in
grade E-5 and above, any announcement of Article 15
disposition is discretionary with the commander imposing
the punishment. The commander must consider the impact
on unit morale and the impairment to job or leadership
effectiveness of the individual concerned. In deciding
whether to announce punishment of servicemembers in the
grade of ES or above, the following should be considered:
the nature of the offense;
the individual's military record and duty position;
the deterrent effect;
the impact on unit morale or mission;
the impact on the victim (if any);

6. the impact on the leadership effectiveness of the
individual concerned.

imposing
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Article 15 Maximum Punishments Table (Figure 4-1)

Formal' Article 15 Maximum Punishments Chart

Commaflder .Upon Reduction In . Forfeiture AT .. Extra Arrest In
Imposing Servicemember Rank? Fine of Pa or Restriction Dut s
Article 15 Ranks Y Reprimand ¥
Company / E-1to E-4 One Pay Grade None $50 Yes 14 days’ 14 days® None

Detachment

Commander E-5to E-7 None None $50 Yes 14 days® 14 days® None

(O3 or below)

Battalion / E-1to E4 iiﬁéﬁggf;tgrgigge $25 $100 Yes 14 days® 14 days® None
Squadron

Commander E-5 to E-6 Not m;’;; ;gf‘“ one $25 $100 Yes l14days’ | l4days’ | None
04 or O5
(G4 0r05) E-7* None $25 $100 Yes 14days® | l4days® | None

DRU E-7 to E-8* Not more than one $25 $100 Yes 14 days® 14 days® None
Commander / grade
SPCMCA 3 3
_Q% . 3 3
(05 or 06) E-9 None $25 $100 Yes 14 days 14 days None
E-9* Notmore thanone | ¢ $100 Yes l4days’ | l4days’ | None
grade
TAG or -
Designee Officers
(Commissioned None $100 $100 Yes* 15 days® None 15 days®
and Warrant)*
Notes: Arrest in quarters may not be imposed in combination with
Summarized Article 15s carry maximum authorized restriction for officers.
punishments not exceeding any combination of: 14 days extra Only TAG can reduce an E-9. Only TAG or an O6 DRU CDR
duties; restriction; oral admonition or reprimand. (with TAG release of disposition) can reduce an E-7 or E-8.
Commanders may only demote from a grade within the Only TAG, a DRU CDR, or an O5 BN CDR can reduce an E-
commanders’ promotion authority. Enlisted members above 5 or an E-6.
E-4 may not be reduced more than one grade. * TAG retains the authority to dispose of any and all
Restrictions and extra duties must be performed while allegations of misconduct involving officers and senior non-
Servicemember is on duty status. They may be combined to commissioned officers in the rank of E-7 and above.
run concurrently, but the combination may not exceed the Subordinate commanders must transmit the allegations along
maximum imposable for extra duty. with their recommendations through their servicing Judge
Admonitions and/or reprimands given to officers as NJP must Advocate to JFHQ-LA-SJA for review by TAG.
be administered in writing. D. Reserved For Future Publication (Figure 4-2)
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E. Formal Article 15 (Figure 4-3)

RECORD OF PROCEEDINGS UNDER ARTICLE 15, LCMJ
Far use of This lomm. see AR Z7-10; f proponant agency ks TIAG
- Ser Noies o Reveriv Beford Compileiimg Foem
HAME . GRADE | 250 UMIT Dt 102100 Eng S e, BAYT (Task: § SecFomsn]
Dicen. Jwees Play E4 F22-45- 5T A543 N, Maderad hvw, FRE R

I Nam crmsuloring whoetber poubnekd by pussahad inder Anicle 15 LOWI, i |hri.'.,|lr'-imhw“:1

In ahait youe, did. on or skt CHOD howes omtil 160 hours on 14 June 2008, without authority, absemd youwrselF from yoer
unit during drill, b wit: Det 1, 10215t Engineer Company Vertical, located t 55420 M. Railooad Ave. Independence, La
TR, This ix in visdation of Aricle 86, LOM),

] Wik @ M FEATEd h Sk WY SaeRiEnE, Tl of pied B UBeY My Be weodlagangl v i this procaiding or a1 & insl by soed-marial
W hase severed righis under s Ancke 15 proseediag, Firit Dsam you b wedersand | have nof yot made 3 dos i whather o nod you
il b prmesticd | will el ampese arty pussbmont usbos | am oonsincsd beyond s reaosable doshe shar s comupimnal she offeranis),
Wire My iedwarily huve 38 opon heanng, beftes o Viou magy segues) § pess o spes o s hehall. Vi ey [reSETe winesst oF
idher euidenes e B wivg yow shoukin g bo purmhed s sl Oemanare o defemse o sty sk sbokd B aaty lghi st of
AT o Mg nain | I =il comiler everything yoa presend Before decd g sheher 1wl inapose puies bl of (e D sl B
of prihmar Fwill lr-rur-r EIF youu obo i aenn e Vo i b o s vepponn of Mitecondicl visdes ARECHE B, s hive e i i dernand iyl
by osr-mariial iroinsd © i duckiing s oo el 0 duo po bees e pigh e vl with gl coussel
Mﬂrﬂllwm___"_.Ymmm“hunnhﬂﬂfrmmnin’ '

— Il
DATE  GuJuby 2008 | RAME, GRaDE, AND OREGANLEATHON OF COMMANIER :""r
TISE  p0Gd SN A SRATH. 02, 102151 Enginesr Compary

3, Mo brog s affosdond i oppmmaniny i comsul with coussel, tay deciainms are i follew: ¢ lainel approprsi - o, Al
n 1 dherremd imiad b comers srarinal
b i o bernasal sl wariica] andl in the Al 19 procesdings
resucst she heasing be me A persoas b0 sk i my behall [ & atusal.
35 Whamers i defemme. i . e mat i [ witike — ™

DaTE SAME AMD G RADE OF SEFTYICE WE MBER SHEMATURE

10 Sy 00 JAMES PAY DOE, E4 . E: “__ -
lhnnnl:lmﬂmnmm F e 8 i defese. mutigilin, asdir om, havang

comideves], the [olloswinng punish —

Tunrurud!uhhm:rl—‘uﬂmu[m

L L WY 1™V IRTTN i © NS N i & TR T Y
L8 THHWMMHMWMEEW___-ﬂmS:th A ppyeeal mad sl et

i iy B repomal ia ] m-wdﬂ:lL-lh.h;i.h"-junﬂ i
b iy D008 m.ﬂ.!mm P Eriginviens G gy “‘%E’—L—
=

wl aprmpriare Aok, dare. sl Sgup
s st appeal &, [ Nappen! anat e roe temi sdditbonal momen ¥ * o 0 1 appest ndl ssvinit sckditimm]
mrater ¥ ¥

TMAME AND: G ADE OF SERVICE MEMDER EWINATURE
1) Jusky S00B. JAMWES AAY DOE, ES [’?n ; ﬁ {g
E 1hsreecrmaidesrl the apgesl and i iz my spinios e
DATE F']Wmmnrm ADVOCATE | SHENATURE
& Ay e =1 1 s p muppeal e sppasl =
[ oeien [ [ g r—
OATE | HAME. GIRADE, 4D CRGANLIATION OF COMMANDER BIINATURE
B, Uiaane socm the acriom takem s rmy appeal. —Jmﬂi l SMGHATLRE OF SER VICE MEMBER
11, PALIED DOCAMES 1§ ANTAOR COMMENTS & B O
DA FORM 2627, AUG B4 EDITIOH OF MOV 03 5 ONS0LETE ORIGEINAL
LIRAFST 1
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F.  Record of Supplementary Action under Article 15 with continuation page (Figure 4-4)

RECORD OF SUPPLEMENTARY ACTION UNDER ARTICLE 15, UCMJ
For use of this form, see AR 27-10; the proponent agency is The Judge Advocate General.

NAME AND GRADE SSN UNIT
HHC, 754%" AVN BN,
BUZZWORTHY, LISA B., E4 444-11-3265 Fort Atterbury, IN 46124-9000
TYPE OF SUPPLEMENTARY ACTION (OTHER THAN BY SUPERIOR AUTHORITY ACTING ON APPEAL) (Check appropriate box)
1 SUSPENSION (Complete item 1 [ MIMIGATION (Complete item 2 [C1 REMISSION (Complete item 3 below)
below) below)
— SETTING ASIDE (Complete Item 4 below) @ VACATION OF SUSPENSION (Complete item 5 below)

1. SUSPENSION
The punishment(s) of

imposed on the above service member on (is} (are} suspended and will automatically be remitted if not vacated
(date of punishment)

before

(date)
2. MITIGATION

The punishment(s) of

imposed on the above service member on (is)(are) mitigated to
(date of punishment)

3. REMISSION

The punishment(s} of

imposed on the above service member on (is) (are) remitted.

(date of punishment)

4, SETTING ASIDE
The punishment(s) of

imposed on the above service member on (is) (are) set aside on the basis that
(date of punishment)

Al rights. privileges, and property affected are hereby restored.
5. VACATION OF SUSPENSION
a. The suspension of the punishment(s) of _reduction to PV1 (E1)

imposed on the above service member on __ 8 Qct 04 (is)Herey hereby vacated. The unexecuted portion(s) of the punish-
(date of punishment)

ment(s) will be duly executed.

b. Vacation is based on the following offense(s); 2 id. a Atte abx 4 4, behaye self with disrespect towa
Marvin Manning, your superior commissioned officer, then known by you to be your superior commissioned officer, by saying to him

“go sit on an improvised explosive device” or words o that effect. This is a violation of Article 89, UCMJ. (see continuation sheet)

¢. The member (was) (was-not) given an opportunity to rebut {para 3-25, AR 27-10).

d. The member (was) (wasot) present at the vacalion proceeding (para 3-25, AR 27-10).
ORIGINAL DA FORM 2627 (Check appropriate box)

. NIA
AUTHENTICATION (Check appropriate boxes)
Xx | BYMYORDER: xx | THE OFFICER WHO IMPOSED THE PUNISHMENT
[_"_| THE SUCCESSOR IN COMMAND TO THE IMPOSING COMMANDER |_| AS SUPERIOR AUTHORITY
DATE NAME, GRADE, AND ORGANIZATICN OF COMMANDER SIGNATURE
15 Oct 04 JULIE WOOD, LTC, HQs, 754" AVN BN
DA FORM 2627-2

DA Form 2627-2, BUZZWORTHY, Lisa B., 444-11-3265, HHC, 75" AVN BN, Fort Atterbury, IN
46124-9000

Item 5b, continued:

In that you, did, at Fort Atterbury, Indiana, on or about 14 Oct 04, behave yourself with
disrespect toward CPT Marvin Manning, your superior commissioned officer, then known
by you to be your superior commissioned officer, by contemptuously raising your hand in
front of his face and then turning your back and walking away. This is a violation of Article
89, UCMJ.
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G. Summarized Article 15 (Figure 4-5)

SUMMARIZED RECORD OF PROCEEDINGS UNDER ARTICLE 15, I L C A1/

For use of this tarm, see AR 27-10: the oroponant agency ls TJAG,

See Nutex on Reverse Before Completing Form

This form will be used only in cases involving enlisted personnel and then ONLY when no punishment OTHER THAN oral admonition
or reprimand, restriction for 14 days or less, extra duties for 14 days or less, or a combination thereof has been imposed1”

NAME GAADE | SSN UNIT
John A. Jones Pfc | 012-3¢#-5¢78| A Co., 769 Zngr Bn, 204th ASG-
1. On , the abave service member was advised that I was considering imposition of nonjudicial

punishment under the provisiors of Article 15, UCMJ, Summarized Proceedings, [or the following misconduct: =/

On or about 19 July, mthout aurhority, you failed 7o go AL
the prescribest time, 10 your appointed piace, to wit: A Co
769th Engr By, nwlor Stables sz Bldg 1000, Limp Besuregard.,
LA., i vivlation of Article 86, LCMJ.

2. The member was advised that no statement was required, but that any statement made could be used against him or her in the
proceeding or in a court-martial. The member was also informed of the right to demand trial by court-martial Y the right to present
matters in defense, extenuation and/or mitigation, that any matters presented would be considered by me before deciding whether to
impose punishment, the type or amount of punishment, il imposed, and that no punishment would be imposed unless | was convinced
beyond a reasonable doubt that the service member ¢ itted the duct. The service member was afforded the opportunity to
take 24 hours to make a decision regarding these rights. No demand for trial by court-martial was made. After considering all matters
presented, the {ollowing punishment was imposed: Y

Oral reprimand.  andl S OXIrA Auties
while 'pmﬁ AT, 7 dﬂy

AL Pl
3. The member was advised of the right to appeal to the within § calendur days, that an gppl.j made
after that time could be rejected as untimely, and that the pu:ﬁdmug: was effeftive immediately unless otherwise stated above. Thae
member:
Elected immediately not to appeal :l Requested time to decide whether to appeal and the decision is indicated in item
4, below.¥/8/
DATE NAME, GAADE, AND OAGANIZATION COF IMPOSING SIGNATURE ,,;

COMMANDER 7 A 2 :’

19 il 92 | Smes b Mitchell, CIT, A co 6o tnar B, | Comz™\. [/ rsle//
4, (Initial appropriate block, date, and sign) 7 7 -7 p

a. .l do not appeal b. E 1 appeal and do not submit matters for consideration?/ c,[—_—_j [ appeai and submit additional

marzersi/

DaTe NAME AND GRADE OF SERVICE MEMBER SIGNATURE

5. After consideration of all matters presented in appeal, the appeal is:
Denied E Granted as follows:%/

DATE NAME,  GRADE, AND ORGANIZATION OF COMMANDER SIGNATURE

: AT SIGNATURE OF MEMBER
6. 1 have seen the action taken on my appeal. DaTE SEAVICE MEMBSE

7. ALL!ED DOCUMENTS AND/OR COMMENTS ¥ LU/ LY/

DA FORM 26271 EDITION OF NOV 87 IS OBSOLETE
AUG 34
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H. Judge Advocate Review of Article 15 (Figure 4-6)

LANG-XXX
DATE

MEMORANDUM FOR [Commander]
SUBJECT: Legal Sufficiency Review of Article 15, SGT JOHN DOE, XXX-XX-XXXX
ISSUE: Presented for decision is appeal of Article 15 administered to above named individual.

BACKGROUND AND DISCUSSION:

a.  On 10 July 2006, LTC HARD CHARGER imposed Article 15 punishment on SGT JOHN DOE. Punishment imposed was
reduction two (2) pay grades, fine of $25.00, and 2 days extra duties, to be performed during upcoming AT.

b. SGT DOE is appealing the Article 15 and has submitted additional matters. He is specifically contesting the amount of the
extra duties.

RECOMMENDATION: Review of the attached evidence indicates that the punishment is within the range of appropriateness
and the proceedings were properly conducted under the current law and regulations. It should be noted that extra duties, to be
lawful, must be performed while Servicemember is on duty status. Accordingly, I recommend denial of the appeal.

[SIGNATURE BLOCK]

I.  Request to Superior to Exercise Article 15 Jurisdiction (Figure 4-7)

LANG-XXX
DATE

MEMORANDUM FOR CDR, [Appropriate Command Level Unit]
SUBJECT: Request for Action UP LCMIJ Article 15

The enclosed report indicates that on or about 5 May 1992 at North Fort Polk, LA, SGT John Q. Public,
123-45-6789, a member of this unit, was absent without leave. This act is punishable under LCMJ Article

I recommend you exercise your non-judicial punishment authority in the disposition of this case.

[SIGNATURE BLOCK]

NOTES: No recommendation may be made as to the kind or amount of punishment to be imposed this memorandum form may
be used in lieu of DA Form 5109-K See paragraph 4-5(d).

J.  Sample Endorsements for Remission. Mitigation. Suspension or Setting Aside of NJP (Figure 4-8)

LANG-XXX
DATE
MEMORANDUM FOR
On , 19_, (I) (my predecessor in command) (the Commander, ) imposed non-judicial punishment on you, consisting
of . (No part of the punishment) The time punishment) that portion of the punishment relating to ) was suspended.

(You have requested action be taken to remit [the punishment] [the unserved portion of the punishment] [that portion of the
punishment relating to 1).

I hereby remit (the punishment) (the unserved portion of the punishment) (the portion of the punishment relating to )
effective (immediately) 19J.
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OR

I hereby mitigate (the punishment) (so much of the punishment as relates to portion of the punishment relating to

.) (the unserved portion of the punishment)

OR

) to

I hereby suspend (the punishment) (the unserved portion of the punishment) (the portion of the

punishment relating to ) until

OR

, 19_, at which time, unless the suspension is sooner vacated, it will be remitted.

2. I hereby set aside (the punishment) (the unserved portion of the punishment) (the unserved portion of the punishment

relating to ]. All rights, privileges, and property of which you have been deprived by (that portion of) the sentence set aside

will be restored.

NOTE: If the action taken results in eliminating or suspending a reduction which was previously in effect, a paragraph in

substantially the following form should be added

Your date of rank as (Private First Class) is

[SIGNATURE BLOCK]

K. Sample Endorsement for Revocation of Suspension of NJP (Figure 4-9)

LANG-XXX
DATE
MEMORANDUM FOR
On , 19, (I) (my predecessor in command) (the Commander, imposed non-judicial punishment on you, consisting of .
The portion of the punishment relating to was suspended.
I hereby revoke the suspension of that portion of the punishment relating to , effective
(immediately).
You are expected to [here set out any special and necessary instructions as to how you expect the member to carry out the

punishment ordered into effect.]

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2370
(November 2009).

Chapter 5. Pretrial Procedures
§501. Report of Offense

A. There are a number of ways a commander can
become aware of a criminal act committed by a
servicemember, including personal observation, receipt of a
report or complaint from an individual within or without the
command, or receipt of a formal report from a law
enforcement agency, including the military police or
Criminal Investigation Command. This information may be
incomplete and may require further investigation. Chapter 3
deals with the subject of Investigating and Obtaining
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[SIGNATURE BLOCK]

Evidence. Any person may report an offense that is a
violation of law. Ordinarily, any military authority who
receives a report of an offense shall forward as soon as
practicable the report and any accompanying information to
the immediate commander of the suspect. However,
competent authority superior to that commander may direct
otherwise. [R.C.M.301(b).]

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2376
(November 2009).

§502. Commander's Duties before Trial

A. General. Upon receiving a DD Form 458, Charge
Sheet with its allied papers, a commander with authority to
convene courts-martial must examine the file and decide



which of the options available he will exercise. If he should
decide to refer the case to trial, he incurs certain additional
duties. While a commander must have a good understanding
of the military justice system and his role in that system, he
must never hesitate to consult with the SJA or trial counsel if
any questions arise concerning the proper disposition of a
case.

B. Insure there is a Case. One of the most frustrating
experiences a commander can face is to charge an individual
and send him to trial only to have the Military Judge or First
Circuit Court of Appeal, or other appellate court, dismiss the
case for failure of the specification to state an offense. Part
IV of the Manual for Courts-Martial, United States, shall be
consulted for discussions and descriptions of the crimes
which constitute offenses under the LCMJ. The MCM also
includes a discussion of the proof which is required to
sustain a conviction for each offense. The "elements of the
offense" are those facts which must be proved beyond a
reasonable doubt in order to sustain a conviction. The
adequacy of the specification should always be checked by
the trial counsel before the case is referred to trial. In the
event an offense is not alleged, the convening authority
should return the DD Form 458, Charge Sheet to the accuser
for correction. In the event such action is necessary, it should
be expedited to insure that the accused is not denied his right
to a speedy trial.

C. Insure the Evidence Supports the Allegations. It is
also essential to insure that there is sufficient competent
evidence to support the allegations in the charges. In
processing charges, it is not necessary for a commander to
await the results of a Criminal Investigation Division (CID)
Laboratory analysis before he forwards the DD Form 458,
Charge Sheet. If a servicemember has been found with
marijuana in his possession and the company commander
desires to charge him with a violation of Article 112a,
LCM]J, he may begin processing the DD Form 458, Charge
Sheet and send it forward even though the lab analysis has
not been completed.

D. Consider the Individual Servicemember. In addition,
the commander and the convening authority must inquire
into the background of the individual offender before he can
make an intelligent decision as how to dispose of the
charges. There may be factors in the servicemember's
background or adjustment to his unit which, in part, caused
or contributed to commission of the offense. Such factors
should be considered by the convening authority.

E. Disposition of Charges. There are several options
available to the commander when processing military justice
actions among the options are:

1. Dismissal. A commander may dismiss charges that
have been preferred. A decision to dismiss a charge does not
bar other disposition of the offense, such as administrative
action or Article 15 punishment by the same commander, or
preferral or repreferral of a charge by the same or a superior
commander. Charges are ordinarily dismissed by lining out
and initialing the deleted specification. When all charges and
specifications are dismissed, the accused and the accuser
should ordinarily be informed. A charge should be dismissed
when it fails to state an offense, when it is unsupported by
available evidence, or when there are other sound reasons
why trial by court-martial is not appropriate on the charge. If
an accused has already refused Article 15 punishment, but
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later requests that the Article 15 be reoffered, charges are
usually dismissed after Article 15 punishment is imposed.

2. Returning Charges to Subordinate Authority.
Instead of dismissing charges or taking other action, a
commander may return the charges to a subordinate
commander for whatever action the subordinate deems
appropriate. This might occur if the commander did not
think the offense was as serious as did the subordinate
commander. When returning charges to a subordinate
commander, the superior commander may not normally
direct that the subordinate dispose of the charges in any
particular way. Normally the superior commander should
only indicate that the subordinate commander dispose of the
charges by a means within the subordinate's authority.
Otherwise, an issue of "unlawful command influence" may
result.

3. Referring Charges to Trial. When an accused's prior
record, the seriousness of the offense, and the needs for
justice and discipline indicate that a trial by court-martial is
warranted, the convening authority may dispose of the
charge by referring it for trial by court-martial. The referral
of a case to trial is accomplished by completing part V of the
DD Form 458, Charge Sheet, authenticated by the signature
of an adjutant under the command line of the convening
authority. Factors to consider in this analysis include:

a. the charges should be referred to the lowest court
which can adjudge an appropriate punishment [See Figure 4-
1 for Table of Maximum Punishments];

b. consistent with the needs of discipline and

justice, there should be relative uniformity (or
proportionality) in the treatment of military justice
violations;

c. a commander should also analyze the type of
offense before him, and determine whether the offense is one
where there is an identifiable victim involved (e.g. larceny),
or whether it is a crime where no identifiable victim is
involved (e.g. AWOL). In conjunction with this, he should
look to see what injury or threat, if any, was inflicted upon
the victim and, if so, whether the offender has made
meaningful steps toward restitution;

d. an inquiry should be made to determine what
evidence, if any, there is of premeditation, reflection,
conspiracy, and the relative culpability among multiple
offenders;

e. in deciding upon his action or recommendation, a
commander should take into account the character and age
of the accused as well as his previous military and civilian
history. The offender's prior military and civilian record is,
or course, only one factor among many that must be
considered by a commander;

f. additionally, an offender's mental state should be
considered along with any problems the servicemember may
have. The convening authority should also consider any
signs the individual has shown toward rehabilitation. If the
individual has performed well since the commission of the
offense and there seems to be rehabilitation potential
present, then perhaps a referral to a lower level court-martial
might be appropriate;

g. the recommendations of subordinates should be
given their due weight since they are closest to the situation
and most likely know the facts and probable repercussions of
a military justice violation within the unit. Such reliance
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should be tempered by caution, however, in that the
subordinate is also plagued with having the troublemaker in
his unit

h. the previous disposition of similar offenses
within the same command should also be considered, the
administration of military justice should be even-handed in
order to appear fair. If one servicemember is given an Article
15 for an offense and another servicemember is given a
SPCM for the same offense under identical circumstances,
the servicemembers may perceive the system as unfair. Still,
each case must be evaluated individually, and there will
often be factors that point toward the need for different
treatment of servicemembers guilty of substantially similar
wrongdoing.

i. Forwarding Charges to Superior Authority. The
commander may feel that his power is inadequate to handle
the case. If that is the case, then he must forward the file to a
superior authority who’s judicial or non-judicial powers are
greater than his. For example, if a SCM convening authority
believes that a punitive discharge is appropriate, he will have
to forward the file through channels to the SPCMCA, the
next highest authority who can convene a SPCM, the lowest
court capable of adjudging a punitive discharge. [See Figure
5-1, Transmittal of Court-Martial Charges.]

4. Judge Advocate Advice. No charges shall be
referred to a SPCM or GCM before the convening authority
has consulted directly with the appropriate judge advocate or
his representative for advice with regard to the investigation,
disposition of the case, and guidance in procedural matters.
[See Figure 5-2 for example of Judge Advocate Pretrial
Advice.]

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2376
(November 2009).

§503. Referral of Offenses to Civilian Authorities

A. Evaluation of the Offense. Upon receipt of
information that a servicemember of the command is
suspected of committing an offense, the immediate
Commander must make or cause to be made a preliminary
inquiry into the suspected offense(s). [R.C.M. 303.] Upon
determining that an offense has been committed, one of the
issues that the Commander must decide is whether the
conduct constituting the offense is characterized as a
"felony," a "misdemeanor," a "dual" offense, a "purely
civilian offense", or a "purely military offense." These terms
are defined below and/or in the GLOSSARY to this
Regulation. Commanders should consult with the servicing
Staff Judge Advocate if in doubt on this evaluation.

B. "Dual" Offenses.

1. General. This would involve conduct that violates
both civilian and military laws. Examples would include
assault, battery, theft, drunk driving, riot, damage to
property, disturbing the peace, and larceny.

2. Felonies. If the "dual”" offense is a felony under the
laws of Louisiana, federal law, or laws of another state
where the incident occurred, [See GLOSSARY for
definition] the commander must, at the earliest opportunity,
consult with the Office of the Staff Judge Advocate
regarding the advisability of referral to the proper civilian
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authorities in the Parish (or County) where the offense
occurred. Many of the offenses defined as felonies under
Louisiana law that are prohibited under the UCMIJ are
omitted from the LCMJ (e.g. Article 118 under the UCMJ
defines and prohibits murder; this is omitted in the LCMJ,
though homicide is defined and prohibited under general
Louisiana laws applicable to all persons within the State.
[See R.S. 14:29 et seq.] In the absence of extraordinary
circumstances, each such case should be promptly referred
to the appropriate civilian agency. When civilian felony
charges have been filed against a servicemember, he shall be
surrendered to civilian authorities.

3. Misdemeanors. If an offense against both civilian
and military law is determined to involve a misdemeanor,
[See GLOSSARY for definition] the commander should
exercise discretion over his option of referring the matter to
appropriate civil authorities or retaining the matter for
disposition  pursuant to courts-martial, non-judicial
punishment, or non-punitive disciplinary sanctions. If
circumstances permit, STA advice should be sought.

C. Purely "Civilian" Offenses. Criminal conduct over
which the LANG has no jurisdiction falls into this category.
An example may be a crime committed in a non-duty status,
not on a military facility, and when the victim has no service
connection. Neither courts-martial nor commanders
exercising non-judicial punishment shall have jurisdiction
over purely civilian offenses, however a civilian conviction
may afford basis for administrative action.

D. Purely "Military" Offenses. This is conduct that has
no counterpart in the civilian law. Examples of purely
military offenses are absence without leave (AWOL),
missing movement, and disrespect to a superior
commissioned officer. The commander's evaluation over
how to deal with such offenses is not restricted by
considerations of referral to civilian prospective agencies.

E. Policy. When the offense is punishable under the
LCMJ and the State Criminal Code, the matter should
ordinarily be referred to civilian authorities for disposition
unless the interests of the Louisiana National Guard are
better served by utilization of military administrative, non-
judicial, or courts-martial procedures. Trial and punishment
by civil authorities does not preclude trial and additional
punishment by court-martial for any purely military offense
related to a servicemember's commission of a referred
offense, however caution and Judge Advocate advice should
be obtained in such circumstances. A commander may re-
evaluate any decision on referral should the appropriate civil
authorities decline prosecution or fail to demonstrate an
intention to timely initiate appropriate actions toward
prosecution and/or punishment. [See LCMJ Article 14.]

F.  Report to Superior Commander. If a case is referred to
appropriate civilian authorities, the commander shall make
an immediate report through operational channels to TAG.
When the determination is made to precede within the
LANG Military Justice system, the commander should
complete the investigation (Chapter 3) in a timely manner to
determine if there is probable cause that the accused
committed the offense.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).



HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2378
(November 2009).

§504. Arrest Warrant Procedures

A. Definitions

Apprehension—the taking of a person into custody.
[LCMIJ Article 7(A)]

Detention—the imposition of custody by competent
authority, pending disposition of offenses for a period of
longer than 8 hours. For purposes of this Regulation, the
term “detention” shall be synonymous with “arrest” and
“arrest warrant” under LCMJ Articles 8 and 9.

B. Grounds for Apprehension and Detention—a person
subject to the LCMJ may be apprehended and detained only
for an offense triable by court-martial upon probable cause
to apprehend and when a properly executed arrest warrant is
issued. Probable cause to apprehend exists when there are
reasonable grounds to believe that an offense under the
LCMIJ has been or is being committed and the person to be
apprehended committed or is committing the offense.
Receipt of the sworn Charge Sheet (DD Form 458) is
considered probable cause for the issuance of an arrest
warrant.

C. Apprehension by Military Authorities. If probable
cause exists to apprehend a servicemember who is located
on property under control of the Louisiana National Guard,
then persons authorized under LCMJ Articles 7 and 8 may
apprehend persons for which, while in a duty status, there is
probable cause to believe that an offense has been
committed and those who take part in quarrels, frays, or
disorders. An arrest warrant shall not be necessary to
apprehend servicemembers located on military property or
installations.

D. Apprehension by Civilian Law Enforcement

1. Apprehension of all servicemembers who are
located outside of military installations or military property
shall be conducted under the arrest warrant procedures under
LCM]J Article 8 in accordance with this Regulation. Any
apprehension conducted outside of military installations and
property shall be conducted by civilian law enforcement
agencies which have jurisdiction over the location where the
accused may be found. In order to make an apprehension, a
law enforcement officer may use such physical force as in
reasonably justifiable and authorized for the officer to
exercise under the laws of this state.

2. Upon making the apprehension, the officer shall
take the offender without due delay before the officer
directing the apprehension in the arrest warrant. If
circumstances require that the accused must be detained
prior to being taken to the apprehension authority, he may be
placed in a confinement facility, but for no more than 8
hours and he may not be placed in the general population of
such facility.

3. If circumstances are such that it is clear that the
accused will not be released to his commander within §
hours of apprehension, then the accused shall be released
and given a written order to appear before the court martial
on a certain time and date. The order shall provide a warning
to the accused that failure to appear will result in another
arrest warrant being issued and additional charges brought
against him under the LCMJ.

4. Overnight detention or pre-trial confinement is not
authorized and, in such circumstance, the arresting authority
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will release the accused to his unit as expeditiously as
possible. Overnight pre-trial confinement pursuant to an
arrest warrant shall not be authorized unless approved by the
State Judge Advocate.

E. Arrest Warrant Procedure. Arrest warrants may be
initiated by the SCMCA (i.e. the Battalion Commander)
when, based upon his/her judgment and discretion, all other
methods have failed to secure the presence of the accused
for trial by court martial.

1. Before an arrest warrant will be approved, the unit
must certify that all reasonable efforts to secure the presence
of the accused have been exhausted and arrest is the last
available means to secure the presence of the accused.
Reasonable efforts include, but are not limited to telephone
contact, personal contact, AWOL Recovery Team efforts and
the like. All specific details of these attempts to contact the
accused should be fully set forth in the DA Form 3744
(Affidavit Supporting Request for Authority to Search and
Seize or Apprehend. All reasons given by the accused should
be listed in the Affidavit, along with the details of the actions
taken by the unit to address the accused’s concerns.

2. AWOL Recovery Teams. AWOL Recovery Teams
usually consist of two or more soldiers who travel to the
home of a servicemember who is Absent Without Leave
from a required drill or other assembly and attempt to
convince the servicemember to voluntarily attend the
required assembly. AWOL Recovery Teams are not
authorized to involuntarily take the servicemember from his
or her home to the assembly. Members of an AWOL
Recovery team should include responsible and mature non-
commissioned officers or officers. An AWOL Recovery
Team which involuntarily secures a servicemember’s
presence at drill or other assembly violates this Regulation
and may expose themselves to civil litigation pursuant to 28
U.S.C. 1983. If the servicemember refuses to return to drill
or other assembly, the AWOL Recovery Team will leave,
return to the armory. The unit then may request a warrant for
the arrest of the AWOL servicemember. The DA Form 3744
(Affidavit Supporting Request for Authority to Search and
Seize or Apprehend) and warrant application will describe
the actions of the AWOL Recovery Team and the
information learned by their activity.

3. Even after the warrant request is initiated, the unit
shall continue to make calls and visits, and send letters to try
to recover the servicemember if the Battalion Commander
has not otherwise excused the servicemember from service.

4. A warrant for arrest must be completed in its
entirety to include a copy of the completed charge sheet with
required signatures for referral of the charges to a court-
martial. A request for an Arrest Warrant [See Appendix G for
Arrest Warrant Requirements] must include the following
items:

a. warrant checklist;

b. request for warrant signed or endorsed by the
battalion commander. In the request, give a summary of the
servicemember’s overall performance and answer the
following questions.

i. Has the accused been deployed to Operation
Iraqi Freedom or Operation Enduring Freedom?

ii. Has the accused experienced any extenuating
circumstances or hardship recently or since the
unsatisfactory participation?

Louisiana Register Vol. 35, No. 11 November 20, 2009



ili. What specific actions has the unit taken to
secure the presence of the accused including a description of
all personal contact by the members of the unit?

iv. A characterization of the accused service.

DD Form 458, Charge Sheet
Arrest Warrant
Written Order to Report

f. DA Form 3744, Affidavit Supporting Request for
Authority to Search and Seize or Apprehend. Include all
elements of “who, what, where, when and why”.

g. DRU Judge Advocate Legal Review and
Recommendation

5. All arrest warrants shall be approved by the
Adjutant General prior to execution. The Adjutant General,
in writing, may delegate approval authority for arrest
warrants. In order to secure approval, all requests for arrest
warrants shall be:

a. sent through the
recommendation and guidance;

b. sent to the DRU Judge Advocate for legal review.
The DRU Judge Advocate or Paralegal will send to the State
Judge Advocate for legal review and TAG decision;

c. the Arrest and confinement of any soldier shall be
reported by the chain of command directly to the Adjutant
General.

6. Written Authorization. A written arrest warrant
[Figure 5-3] shall be executed by the authority ordering
apprehension and/or detention. The warrant shall:

a. specify the name of the person
apprehended;

b. specify the nature of the LCMJ offense violated;

c. state the date when issued;

d. state that it is in the name of the governor, be
signed and bear the title of the person having authority to
issue the order;

e. command any civilian law enforcement officer to
arrest the person for whom the order was issued and to bring
the person before the commanding officer issuing the order
or superior authority (whose address and phone number shall
be identified), or deliver the person apprehended to a civil
jail to be held for delivery to military authorities;

f. state an amount of bail that may be posted by the
soldier to secure his release, which shall not exceed:

i. Summary Court-Martial - $500.00;
ii. Special Court-Martial - $1,000.00;

iii. General Court-Martial - $2,500.00.

F. Use of Force. Any person authorized to make an
apprehension is justified in using only such nondeadly force
that such person reasonably believes is necessary to defend
himself or a third person from what he reasonably believes
to be the use or imminent use of physical force while making
or attempting to make an arrest or while preventing or
attempting to prevent an escape. Use of deadly force is
prohibited except when a person authorized to apprehend
reasonably believes such force is necessary for self-defense
or for the defense of another person for the use or imminent
use of deadly physical force by the person apprehended or to
be apprehended.

G. Report of Apprehension. Any person who apprehends
an alleged offender shall immediately cause a report to the
offender’s commander or superior authority, providing the
commander or superior authority with the name of the
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Battalion Commander for

to be
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prisoner, the time and place of confinement, if any, and the
name of the person who ordered or authorized the
apprehension. A similar report shall be made to the staff
judge advocate serving the organization.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2379
(November 2009).

§505. Apprehension and Detention by Peace Officers

A. Authority to Apprehend. Any peace officer having
authority to apprehend offenders under the laws of the state
may apprehend and detain an offender under the LCM1J.

B. Apprehension Procedures. A peace officer may
apprehend and detain a person subject to the LCMJ:

1. for any court-martial offense committed in the
presence of the peace officer, if the peace officer has
probable cause to believe the person apprehended committed
it, or

2. when the peace officer is notified by telegraph,
telephone, radio, facsimile machine, or other mode of
communication by a commissioned officer or by military
law enforcement officials, or by another peace officer, that
there exists a duly issued order for the apprehension of the
person by a commanding officer to whose authority the
person is subject, or by a military court.

C. Notice to Servicemember. The peace officer shall
inform the person to be apprehended of the peace officer's
authority and reason for the apprehension.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2380
(November 2009).

§506. Pretrial Restraint

A. General. Pretrial restraint is moral or physical
restraint on a Servicemember's liberty which may be
imposed before and during disposition of offenses. Pretrial
restraint may consist of conditions on liberty, restriction in
lieu of arrest, arrest, or confinement.

B. Conditions on Liberty. Conditions on liberty are
imposed by orders directing a person to do or refrain from
doing specified acts. Such conditions may be imposed in
conjunction with other forms of restraint or separately.

C. Restriction in Lieu of Arrest. Restriction in lieu of
arrest is the restraint of a person by oral or written orders
directing the person to remain within specified limits; a
restricted person shall, unless otherwise directed, perform
full military duties while restricted.

D. Arrest. Arrest is the restraint of a person by oral or
written order not imposed as punishment, directing the
person to remain within specified limits; a person in the
status of arrest may not be required to perform military
duties such as commanding or supervising personnel,
serving as guard, or bearing arms. The status of arrest
automatically ends when the Servicemember is placed, by
the authority of the person who ordered the arrest or a
superior authority, on duty inconsistent with the status of
arrest. Arrest shall not prevent requiring the Servicemember
arrested to do ordinary cleaning policing, or to take part in
routine training and duties.

E. Confinement. Pretrial confinement 1is physical
restraint, imposed by order of competent authority, depriving



a person of freedom pending disposition of offenses for a
period of longer than 24 hours. This should be distinguished
from detention, discussed in Paragraphs 5-4. Pretrial
confinement will not be used except in accordance with
Paragraphs 5-7.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2380
(November 2009).

§507. Pretrial Confinement

A. Pre-trial confinement is not authorized. In the case of
arrest pursuant to a warrant approved by the Adjutant
General, the arresting authority will release the accused to
the unit as expeditiously as possible. Overnight pre-trial
confinement pursuant to the execution of National Guard
warrants is not authorized unless approved by an exception
to policy by the State Judge Advocate. In no case will a
member of the National Guard be placed in the general
population of any confinement facility.

B. Lesser Forms of Restraint. Less serious forms of
restraint must always be utilized. The commander shall
consider whether the servicemember could safely remain in
the unit, at liberty or under some form of restriction, or
conditions of liberty.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2381
(November 2009).

§508. Bail

A. General. Any person in confinement charged with or
convicted of an offense under the LCMIJ is entitled to bail
pending finality of the sentence. The order fixing the amount
of bail shall be in writing, specify the amount of the bail, and
designate the officer(s) authorized to accept the bail, and
must be signed by the convening authority. [Figure 5-3.] Any
person in confinement on a charge under the LCMJ may
invoke the supervisory jurisdiction of a military judge on the
claim that the convening authority has improperly refused
bail or for a reduction of bail. The amount of such bail shall
be fixed by the convening authority that ordered the
confinement, and shall not exceed the following limits:

1.  Summary Court-Martial—$500.00;
2. Special Court-Martial—$1000.00;
3. General Court-Martial—$2500.00.

B. Factors in Determining Bail Amount. The amount of
bail shall be such as in the judgment of the convening
authority will insure the presence of the accused before the
proper court-martial, having regard to:

1. the seriousness of the offense charged;

2. the weight of the evidence against the defendant;

3. the previous criminal record, if any, of the
defendant;

4. the ability of the defendant to give bail; and

5. any other circumstances affecting the probability of
the defendant's appearance.

C. Procedures. The qualifications of sureties, the bail
undertaking, the various types of bail authorized, the rights
of surety, the surrender or arrest of the accused, and the
exoneration of the surety, shall be governed by the
provisions of Articles 323 to 343 inclusive of the Louisiana
Code of Criminal Procedure. Proceedings relating to the
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forfeiture of bail and the collection thereof shall be
conducted by the appropriate district attorney under the
provisions of LA R.S. 15:85 to LA R.S. 15:89 inclusive,
before the district court of the district in which the court-
martial proceeding was held. Bail bond forms are located at
Figures 5-5 and 5-6.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2381
(November 2009).

§509. Preparation of the Charge Sheet

A. General. In preparing charges for trial by courts-
martial, the unit commander will use the current DD Form
458, Charge Sheet. Detailed instructions for completing the
Charge Sheet may be found at R.C.M. 307 and at Figure 5-8
of this Regulation. An example of a completed Charge Sheet
is located at Figure 5-7 any person subject to the LCMJ may
prefer charges, but trial counsel should always draft or
review charges before they are preferred. While the unit
commander is responsible for the preparation of the Charge
Sheet, there is no legal requirement that he do it personally.
He should, however, supervise its prompt and proper
preparation and forwarding. Once the charge and
specification has been prepared and signed under oath, it is a
public record, and other than minor administrative changes,
should not be altered, except upon the advice of a judge
advocate. For minor administrative or typographical
corrections, the officer making same should initial in the
margin the correction.

B. Timeliness. When the Unit Commander has made the
decision to prefer court-martial charges and to recommend
trial by courts-martial, he should promptly dispose of the
matter. It is longstanding military policy, both in the active
forces and in the National Guard that military justice be
given priority.

C. Personal Data. Section I of the Charge Sheet is
personal data concerning the accused. This information is
generally found in the accused's personnel file. The unit
commander should have reviewed this personnel file before
making his decision on disposition of the offense during his
preliminary investigation. The accused's "grade or rank"
(Block 3) is his military title (such as PFC) and his "pay
grade" (Block 4) is his numerical designation (such as E-3).
The initial date of the accused's current service is the date of
his latest enlistment (Block 6). Paragraph 7 "Pay per Month"
is the normal MUTA-4 pay which the accused would receive
for one month to be inserted in the "basic" block. Louisiana
National Servicemembers do not receive "sea or foreign duty
pay". Block 8§, entitled "nature of restraint of accused"
should show all types of restraint imposed, and block 9
should show the corresponding duration (inclusive dates) of
the restraint and any changes.

D. Charges and Specifications

1. General. Section II of the Charge Sheet is the
section for charges and specifications. This is the most
important part of the Charge Sheet. The "charge" indicates
the section of the Louisiana Code of Military Justice
violated. Since DD Form 458, Charge Sheet, is a federal
form, the reference in Section II to a "violation of the
UCMJ, Article __" should be changed to "violation of the
Louisiana Code of Military Justice, Article __." The
"specification," which is under the charge, must be written
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so that it clearly advises the accused of the date, time, place
and circumstances of the alleged offense against him. The
specification states the facts and circumstances which
constitute a violation of the particular section of the LCMJ
alleged to be violated. Neither the misdesignation of an
article nor the failure to designate any article is ordinarily
material so long as the specification alleges an offense over
which courts-martial have jurisdiction. If there is only one
charge, it is not numbered. When there is more than one
charge, each is numbered with a Roman numeral. [R.C.M.
307(c).]

2. Elements of the Offense. Part IV of the Manual for
Courts-Martial, United States, lists each essential element of
all equivalent punitive Articles in the LCMJ. It is imperative
that commanders familiarize themselves with the contents of
these materials. The Unit Commander should refer to one of
these references for a discussion of "proof" and an outline of
the "elements of the offense." This will help the Commander
to recognize criminal conduct and in drafting a clear,
complete specification. When the specification is written, the
Commander should be able to find each of the discussed
"elements" in the specification.

3. Legal Advice. The unit commander should not alter
the words in a model specification without legal advice from
a Judge Advocate. If he, or his legal clerk, has any questions
in the selection or drafting of a specification, he should
contact the Staff Judge Advocate of his Direct Reporting
Unit.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2381
(November 2009).

§510. Preferral and Transmittal of Charges

A. Preferral. Section III of the Charge Sheet is the
preferral of charges. The person who believes that the
specifications are true signs in block 11d as the accuser. The
reference in the affidavit to the "Uniform Code of Military
Justice" should be changed to read "Louisiana Code of
Military Justice" by deleting the word "Uniform" and
substituting in its place the word "Louisiana. While any
person subject to the Louisiana Code of Military Justice may
be an accuser, it is customary for the Unit Commander to
sign as the accuser. A superior authority may not order
anyone to act as accuser. The signing of the Charge Sheet by
the accuser must be done in the presence of a commissioned
officer serving in the capacity of Adjutant, Assistant
Adjutant, acting Adjutant, or Personnel Adjutant. [See LCMJ
Article 136.] Each unit is authorized to detail in writing an
officer in the capacity of acting Adjutant for the purpose of
taking such oaths.

B. Informing the Accused. After charges have been
preferred, the accused's commanding officer or his
designated representative will inform the accused of the
charges preferred against him, and will sign the certificate
confirming such that is located at the top of page two of the
Charge Sheet. This individual shall also advise the accused
regarding his right to consult with legal counsel pursuant to
LCMIJ Article 20. When, because of the unavailability of the
accused, this notice cannot be accomplished by reading the
charges to him, a letter notifying him of the charges mailed
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by first class mail to the accused at his address as shown on
the unit alert roster will suffice, but the certificate will be
amended to reflect that the accused was informed of the
charges by mail.

C. Receipt by the Summary Court-Martial Convening
Authority. The unit commander next will have all copies of
the Charge Sheet and related papers promptly sent to the
commander exercising summary court-martial jurisdiction
over his unit. This is normally the battalion or squadron
commander. The summary court-martial authority or his
representative (preferably the S-1) will indicate the time the
sworn charges were received and sign the receipt of charges
on Page two, Section IV.

D. Referral of Charges for Trial by Courts-Martial. If the
convening authority decides to refer the case to trial by
court-martial, the appropriate block in Section V of the
Charge Sheet should be completed. Ordinarily in the
Louisiana National Guard, such referral will be to a
summary court-martial and the Charge Sheet should be
delivered to the summary court officer, with the convening
authority retaining a copy for his records. In lieu of referring
the charges for disposition by court-martial, the convening
authority may impose non-judicial punishment on the
accused, or, if he determines that neither judicial nor non-
judicial action is indicated, he may dismiss the charges. The
convening authority, in any case, should advise the unit
Commander who initiated the charges of his decision.

E. Service of Charges. Section V of the Charge Sheet
also contains in the last item the service of the charges. In
summary courts-martial, the most common type of court-
martial held in the Louisiana National Guard, this service
will ordinarily be accomplished by the summary court
officer. If the charges have been referred to a special or
general court-martial, the service will be accomplished by
the trial counsel or at his direction. If, at time of preparation
of the Charge Sheet, the accused is present at either at a unit
training assembly or annual training, a copy of the Charge
Sheet, and a copy of Notice of Court Martial, [See Figure 6-
1] will be furnished the accused by the summary court
officer or other official who will then sign the certificate
which is the last item on page two of the Charge Sheet. At
times other than annual training or unit training assemblies,
the summary court officer will either serve the accused
personally or mail a copy of the Charge Sheet and any
Notice of Trial to the accused by first class mail to his home
address as shown on the Unit Alert Rosters. A copy will also
be furnished to any attorney of record representing the
accused whose whereabouts are known or may reasonably
be ascertained. A certificate of such service along with the
date thereof shall be made part of the record. Service may be
waived in writing by either the accused or his counsel.
Unless waived, the delay for service of the charges upon the
accused or his counsel must be accomplished not later than:

1. five days before trial for GCM;

2. three days before trial for SPCM;

3. 24 hours before trial for SCM. [See, generally,
LCMIJ Article 35; R.C.M. 602.]

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2382
(November 2009).



§511. Transmittal of Charges

A. General. In addition to the Charge Sheet, often other
documents must be prepared and forwarded by the accused's
commander. [See Figures 5-1 and 6-1.] A copy of each such
record should be retained by the unit for its files.

B. Minor Offenses. When charges are submitted with a
view to trial by summary court-martial or non-judicial
punishment action, they need not be forwarded by a formal
letter of transmittal, but should be accompanied by evidence
of previous court martial convictions (DD Form 493) and of
previous non-judicial punishments of the accused ant
sufficient information about the circumstances, including an
informal summary of the expected evidence, to enable the
commander receiving them to make an intelligent
disposition of the case without an additional investigation.

C. Serious Offenses. When charges are submitted with a
view to trial by special or general court-martial, they will be
forwarded by a letter of transmittal signed personally by the
forwarding officer. The letter will include, or carry as
enclosures, the following:

1. A summary of the evidence expected from each
witness or other source. The signature of each witness to the
summary of his testimony will be obtained unless the
procurement of the signature(s) is not possible or would
unduly delay the forwarding of the charges;

2. Copies of all reasonably available documentary
evidence. Originals should not be forwarded with the Charge
Sheet and letter of transmittal. The original documentary
evidence should be properly marked, preserved, and referred
to in the charges or the letter of transmittal with a statement
as to where it may be found.

3. Evidence of admissible previous convictions by
court-martial and non-judicial punishments, which, in the
case of enlisted persons, is usually in the form of an attested
copy of the pertinent entries in the accused's personnel
records.

4. Explanation of any unusual features of the case,
including such matters as the character of the accused's
military service before the offense charged and his record
before entry into the military service, if known.

5. Specific recommendation as to the disposition of
the charges.

6. Certification that Judge Advocate advice has been
obtained in the matter if the transmittal recommends a
special or general court-martial.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2383
(November 2009).

§512. Time Limits

A. General. The prompt disposition of charges is
essential to our system of military justice. An unexplained
delay in the processing of charges at any stage may result in
dismissal of the charges. When a decision concerning a
delay is brought up at trial, the burden is on the government
to justify the delay, to show that it was not intentional nor
due to an oppressive design or neglect on the part of the
National Guard. The period of time for which the
government is accountable starts to run when the accused is
placed in restraint or when charges have been preferred. The
following are guidelines for avoiding unreasonable delays in
the processing of the court-martial charges:
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1. promptly send all court-martial files to higher
headquarters;

2. investigate an
happens;

3. do not allow a case to remain in a unit because of
the pressure of other duties;

4. if the accused is placed in pre-trial confinement, he
will be served with a copy of the charges and taken into
military custody or brought before the court for trial not later
than 24 hours after the commencement of his pre-trial
confinement. Exception to this policy may only be granted
by the State Judge Advocate or his designated representative.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2383
(November 2009).

§513. Detailing of Military Judge

A. In accordance with Article 26 of the LCMJ the
authority convening the General or Special Court Martial
shall detail a Military Judge thereto. A Military Judge will be
made available to the convening authority by the State Judge
Advocate. The written documentation detailing the military
judge may be included in the court-martial convening order.
[See Figure 5-12] Nothing in this regulation precludes the
detail of a military judge from another armed service to
preside over courts-martial.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2383
(November 2009).

§514. Detailing of Trial Counsel

A. Trial Counsel will be made available to the convening
authority by the State Judge Advocate or the DRU SJA. The
order detailing trial counsel will be in writing, and will be
announced orally on the record during the court-martial, and
will indicate by whom the trial counsel was detailed. The
written documentation detailing the trial counsel may be
included in the court-martial convening order.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2383
(November 2009).

§515. Assignment of Defense Counsel

A. Chief, LANG TDS will make available to GCMCA’s
and SPCMCA’s military trial defense counsel for detail to all
Special and General Courts Martial. The name of the
military trial defense counsel will appear on the convening
order and announced orally at the court martial.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2383
(November 2009).

§516. Detailing and Duties of Court Members

A. The convening authority shall detail qualified persons
as members for courts-martial. He may detail as members of
general and special courts-martial persons under his
command or others made available by another commander
even if those persons are members of an armed force
different from that of the convening authority or accused.

incident immediately after it
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B. Qualifications. The members detailed to a court-
martial shall be those persons who in the opinion of the
convening authority are best qualified for the duty by reason
of their age, education, training, experience, length of
service, and judicial temperament. Each member shall be a
member of the Louisiana National Guard and shall be:

1. acommissioned officer;

2. a warrant officer, except when the accused is a
commissioned officer; or

3. an enlisted person if the accused is an enlisted
person and has made a timely request under R.C.M.
503(a)(2).

C. Enlisted Members. An enlisted accused may, before
assembly, request orally on the record or in writing that
enlisted persons serve as members of the general or special
court-martial to which that accused’s case has been or will
be referred. If such a request has been made, an enlisted
accused may not be tried by a court-martial the membership
of which does not include enlisted members in a number
comprising at least one-third of the total number of members
unless eligible enlisted members cannot be obtained because
of physical conditions or military exigencies. If the
appropriate number of enlisted members cannot be obtained,
the court-martial may be assembled, and the trial may
proceed without them, but the convening authority shall
make a detailed written explanation why enlisted members
could not be obtained which must be appended to the record
of trial.

D. Duties. The members of a court-martial shall
determine whether the accused is proved guilty and, if
necessary, adjudge a proper sentence, based on the evidence
and in accordance with the instructions of the military judge.
Each member has an equal voice and vote with other
members in deliberating upon and deciding all matters
submitted to them, except as otherwise specifically provided
in these rules. No member may use rank or position to
influence another member. No member of a court-martial
may have access to or use in any open or closed session this
Regulation, the Manual for Courts-Martial, reports of
decided cases, or any other reference material, except for
instructions or other documents provided by the military
judge.

E. President. The president of a court-martial shall be the
detailed member senior in rank then serving. He shall have
the same duties as other members and shall also preside over
closed sessions of the members of the court-martial during
their deliberations and speak for the members of the court-
martial when announcing the decision of the members or
requesting instructions from the military judge.

F. Changes of Members

1. Before assembly. Before the court-martial is
assembled, the convening authority may change the
members of the court-martial without showing cause. The
convening authority may delegate authority to excuse
individual members to the State Judge Advocate or legal
officer or other principal assistant to the convening authority.
Before the court-martial is assembled, the convening
authority’s delegate may excuse members without cause
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shown; however, no more than one-third of the total number
of members detailed by the convening authority may be
excused by his delegate in any one court-martial. After
assembly, the convening authority’s delegate may not excuse
members.

2. After assembly. After assembly, no member may be
excused, except:

a. by the convening authority for good cause shown
on the record;

b. by the military judge for good cause shown on
the record;

c. asaresult of a challenge under R.C.M. 912.

3. New Members. New members may be detailed
after assembly only when, as a result of excusals under this
Paragraph, the number of members of the court-martial is
reduced below six, or the number of enlisted members, when
the accused has made a timely written request for enlisted
members, is reduced below one-third of the total
membership.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2383
(November 2009).

§517. Subpoenas

A. Convening Authority's Responsibility. The Convening
Authority is responsible for assuring that witnesses sought
by both government and defense are timely subpoenaed.
Requests for subpoenas shall be made at the earliest
practicable time to allow ample time for service. Unless
otherwise directed, 30 days prior to scheduled trial is
considered reasonable. [See Paragraph 4-8, Figures 5-2, 6-1
and 6-2.]

B. Civilian Witnesses. Civilian personnel will not be
ordered to appear as witnesses at any SCM or SPCM unless
prior approval has been obtained from the SJA or his
designee.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2384
(November 2009).

§518. Expenses

A. General. The expenses of a court-martial other than
pay and allowances of members and counsel detailed to the
court will generally be paid with State funds.

B. Expenses of Witnesses. Subpoenas or other process
issued to witnesses will be served as provided by LCMJ
Article 46. The process will be accompanied by a letter
explaining the penalty for failure to obey the process as
outlined in LCMIJ Article 47. The letter will also advise the
witness of any statutory entitlement to expenses and the
procedure for collecting payment. If state funds are to be
used for payment of these expenses, the issuing authority
will coordinate with the Office of the State Judge Advocate
prior to issuing the process and letter.

C. Expenses of Court Reporters and Interpreters. Court
reporters and interpreters may be employed when required
by the LCMJ or when directed by TAG. A court reporter will



not be provided in a non-judicial punishment proceeding or a
summary court-martial. Scheduling and compensation of
such court reporters and interpreters shall be coordinated by
the Office of the State Judge Advocate.

D. Government Transportation. Government
transportation will be utilized by counsel and members
detailed to the court-marital unless not available. Travel
Orders will be issued as appropriate.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2384
(November 2009).

§519. Docketing of Trials

A. The Convening Authority's SJA shall review all
requests for SPCM or GCM and, if approved by the
Convening Authority, the SJA shall contact the Military
Judge to arrange for arraignment and trial. te (SJA) by the
quickest means available to announce this decision. The
LANG TDS shall provide the name of the designated
military defense counsel (DC). The State Judge Advocate
shall provide the name of the designated Military Judge
(MJ), and a case number. The Convening Authority’s SJA
will then contact the DC and coordinate a tentative trial date.
Thereafter, the Convening Authority’s SJA shall contact the
MJ for final selection of a trial date. The Convening
Authority's SJA shall advise the MJ whether a court
reporter's presence is specifically sought for the case. The
M]J shall advise the State Judge Advocate of the final trial
date selected, whether a court reporter will be required, and
any other matters of special interest and significance.
Appropriate notices of trial and subpoenas shall be timely
dispatched after coordination with all parties. [See Figures 6-
1, 6-2]

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2385
(November 2009).

§520. Continuance Requests

A. Requests for the continuance of regularly scheduled
courts-martial are matters within the discretion of the
assigned military judge. Requests based on failure to timely
take appropriate action (e.g. witness subpoena requests) shall
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be looked on with disfavor, and shall be granted only in
cases where a substantial and demonstrable prejudice is
likely to result there from.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2385
(November 2009).

§521. Logistical Arrangements

A. The Convening Authority's SJA shall be responsible
for conduct of the entire case, including summoning of all
witnesses and production of documentary evidence,
arranging for a courtroom facility, coordinating requests for
court reporters with Office of State Judge Advocate, and
coordination of trial details with the military judge.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2385
(November 2009).

§522. Article 32 Investigations

A. The conduct of an LCMJ Article 32 Investigation
shall be considered the principal or primary duty of the
Investigating Officer (IO) until completed. The officer
directing the investigation shall provide adequate clerical
and staff assistance to the IO. Officers designated to conduct
LCMIJ Article 32 investigations shall consult with the Trial
Counsel prior to undertaking their duties, and shall follow
published guidance (active component and otherwise)
concerning such tasks.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2385
(November 2009).

§523. Plea Bargains and Pretrial Agreements

A. The convening authority may properly agree to refer
charges to a certain type of court-martial, withdraw one or
more charges or specifications from the court-martial, have
trial counsel present no evidence as to one or more
specifications, and/or take specified action on the sentence
adjudged by the court-martial as set forth in R.C.M. 705.
[See example at Figure 5-10.]
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B. Transmittal of Court-Martial Charges (Figure 5-1)
UNIT HEADING
LANG-XXX July 5, 2008
MEMORANDUM FOR: Commander, 256th Infantry Brigade (M), 1806 Surrey St., Lafayette, LA 70508
SUBJECT: Referral of Charges to Court-Martial
Forwarded herewith are sworn court-martial charges for appropriate disposition.
Summaries of expected testimony and documentary evidence upon which the charges are based, if any, are enclosed.

The following material witnesses are expected to be available at the time of the trial:
(List Rank(s), Name(s), and Address (es)

There is evidence of (list number, if any) of admissible previous court-martial conviction(s) of the accused. A duly

authenticated extract copy of the accused's military records of previous conviction s showing such conviction(s), if any, is
enclosed.

The character of the accused's military service prior to the offense(s) charged has been (excellent) (good) (fair)
(unsatisfactory).

I recommend trial by (Summary) (Special) (General) Court-Martial, and further recommend that the Servicemember (be) (not
be) retained in the Louisiana National Guard. [If applicable: The accused was offered and declined Summary Court-Martial for

the charge.]
HARD CHARGER
MAJ, IN, LANG
Commanding
C. Judge Advocate Pretrial Advice (Figure 5-2)
UNIT HEADING
LANG-xxx DATE

MEMORANDUM FOR: Commander, 256th Infantry Brigade (M), 1806 Surrey St., Lafayette, LA 70508
SUBJECT: Advice on Disposition of Court-Martial Charges UP R.C.M. 406

1. ACCUSED: SSG JOHN DOE, 000-00-0000, Co A, 199th SPT BN, 256th INF BDE.

PERSONAL DATA: The accused's records indicate no prior court-martial convictions or non-judicial punishment.

DOB/AGE:8 Dec 56 (35)

RACE: White

TIME IN SVC:15 yrs, 1 mo.

CIV EDUCATION: HS Graduate
MIL EDUCATION: Advanced Course
ETS:21 Feb 94

MARITAL STATUS: Married
DEPENDENTS: 2

PRETRIAL CONF. None
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CHARGES:

Disrespect [LCMIJ Article 89]
Dereliction [LCMJ Article 92]

LEGAL CONCLUSIONS: After reviewing the attached charges and allied papers, I have reached the following conclusions:
Each charge/specification alleges an offense under the LCMJ;

The allegations in each charge/specification are warranted by the evidence;

There is court-martial jurisdiction over the accused and all charged offenses.

RECOMMENDATIONS: Company and Battalion Commanders recommend trial by Special Court-Martial. I concur in
recommendation of Special Court-Martial.

LEGAL EAGLE
LTC,JA
Staff Judge Advocate
Attachments
(Charge Sheet)
(Allied Papers)

Arrest Warrant/Pretrial Confinement Order (Figure 5-3)

STATE OF LOUISIANA
Military Department

WARRANT FOR ARREST

TO ALL PEACE OFFICERS OF THE STATE OF LOUISIANA AND PROVOST MARSHALLS OF THE ARMED FORCES
OF THE STATE OR FEDERAL GOVERNMENT, GREETINGS:

Pursuant to Articles 7 through 14 of the Louisiana Code of Military Justice (LA Revised Statutes 29:107 through 114), and
considering the attached affidavit supporting a determination that probable cause exists to believe that an offense under the
LCMJ was committed by the Servicemember named herein, YOU ARE HEREBY DIRECTED TO ARREST:

Name, Rank, Social Security Number, Address
whose description is as follows: Race: Weight: Height: DOB: Hair: Eyes:

and bring said person either before me, the undersigned authority at Address of unit

immediately, or, alternatively, to deliver said person to Name of Parish Jail or to the most appropriate detention facility within
your jurisdiction for the purpose of answering to the State of Louisiana for an offense against the laws of said State, as follows:
State LCMIJ Article(s) from Charge Sheet as sworn to in writing before me. The accused may be fingerprinted and
photographed if required by your agency, and while in your custody, the said individual shall be subject to the same treatment
as other persons so restrained under the laws of the State of Louisiana. The accused may be released in to the custody of the
Louisiana National Guard or admitted to bail in the amount of $500.00 and given written notice to report within 24 hours to his
National Guard unit at the address below. This warrant shall expire six months from the date of issuance, and authorized
detention SHALL NOT EXCEED EIGHT HOURS from the time of arrest. Upon release the arresting authority shall deliver
the attached written direct order to report to the unit before 1600 the following working day. Immediately after the accused is
in custody, and again when he is released, you are required under LA R.S. 29:111(c) to notify his National Guard unit by
calling the following persons:
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Name and Rank __ Daytime Phone No. ___ After Hours Phone No.
1.
2.

By authority of the Governor of the State of Louisiana, I affix my official signature, this day of
2008.

(Typed Name & Rank of Convening Authority (“CA”) (CA’s Signature)

(Military Unit and Location)

E. Affidavit in Support of Arrest Warrant (Figure 5-4)

STATE OF LOUISIANA
Military Department

AFFIDAVIT IN SUPPORT OF WARRANT FOR ARREST
STATE OF LOUISIANA

PARISH OF

Before me, the undersigned authority appeared

{AfMan!'s name, address, and rank. if applicable)
who, being sworn, stated that the following facts are true to the best of his knowledge and belief:

On the day of , 19 , in the Parish of

did then and there commit the offense(s) of LCM} Article(s)

{name and rank)

Affiant bases his belief that the offense(s) was (were) committed on the following facts:
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F.  Surety Appearance Bond (Figure 5-6)

STATE OF LOUISIANA
Military Department

COURT-MARTIAL APPEARANCE (BAIL) BOND - SURETY

STATE OF LOUISIANA
PARISH OF

(Dute)
KNOW ALL MEN BY THESE PRESENTS THAT WE ,
(Defendant)
as principal, and , as surety, are held and firmly bound unto the State of
Louisiana Military Department in the penal sum of $ , for the payment of which sum, well and

truly to be made and all additional fees and expenses that may be incurred by peace officers in rearresting principal in
the event the conditions of this bond are violated, we do bind ourselves and each of us, our heirs, executors and adminis-

trators, solidarily, as follows.

The conditions of the above obligation is such that, whereas the above named principal stands charged with a violation
of the penal provisions of the Lousiana Code of Military Justice (LCMJ), as follows:

, for which offense trial by court-martial is authorized.

(Article Number and Description)
Now if the said principal shall appear at the

(Name and Address of Court)
to answer the charge or any related charge(s) and shall appear at all stages of the proceedings thereafter scheduled until
this matter is concluded, and shall at all times hold himself amenable to the orders and process of the court, and, if
convicted, shall appear for pronouncement of the verdict, sentence, postconviction hearings, and satisfaction of sen-
tence, and, during pendency of these proceedings, shall keep his military unit advised of his correct home and work
addresses and telephone numbers; shall accept and receipt for all mail sent to him by the military; shall satisfactorily
attend and participate in all military duty which he is ordered to perform (and the principal acknowledges that he is
responsible for informing himself as to all duty dates, times, places, etc); and shall not leave the state without the written
permission of the court, then this obligation shall become void. Otherwise, this obligation is to remain in full force and
effect, and if the principal fails to perform any of these conditions, we {I) shall pay to the Louisiana Military Department

the sum of $ dollars.

o e e ool o o ol ol oo o e o o o oo oo ook oo e o e ok ol e o e o ok o o e o o ool o ol ol ok e el ok e o o ol o ol ool o ook e e ol o e e e e e e

Bond approved by witnessing accused’s and surety’s signatures this day of , 19

By: , Custodian/Jailer
(Principul/Accused) (Current Home Address and Phone) (Curreni Work Address and Phone)
(Surety) (Curren! Home Address and Phone) {Current Work Address and Phone}

LANG FORM Ma.

Rev. Feb. 92
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G. Surety Appearance Bond Cash (Figure 5-7)

STATE OF LOUISIANA
Military Department

COURT-MARTIAL APPEARANCE (BAIL) BOND - CASH
STATE OF LOUISIANA

PARISH OF

KNOW ALL MEN BY THESE PRESENTS THAT I,

(Accused)
hereinafter referred to as the accused, deposited with the custodian of funds whose signature appears

below, the sum of $ , to insure my performance of the obligations set forth below.

The conditions of the abcve obligation is such that, whereas I stand charged with a violation of the

penal provisions of the Lousiana Code of Military Justice (LCMJ), as follows:
for which offense trial by court-martial is authorized.

Now if I shall appear at the

(Name and Address of Court)
to answer the charge or any related charge(s) and shall appear at all stages of the proceedings thereaf-
ter scheduled until this matter is concluded, and shall at all times hold myself amenable to the orders
and process of the court, and, if convicted, shall appear for pronouncement of the verdict, sentence,
postconviction hearings, and satisfaction of sentence, and, during pendency of these proceedings, shall
keep my military unit advised of my correct home and work addresses and telephone numbers; shali
accept and receipt for all mail sent to me by the military; shall satisfactorily attend and participate in alt
military duty which I am ordered to perform (and I acknowledge that I am responsible for informing
myself as to all duty dates, times, places, etc); and shall not leave the state wilthout the written permis-
sion of the court, then this obligation shall become void. Otherwise, this obligation is to remain in full
force and effect, and if I fail to perform any of these conditions, the cash funds so deposited shall be
forfeited to the Louisiana Military Department. 1 [urther agree to pay all fees and expenses that may be
incurred by peace officers in rearresting me in the event 1 violate the conditions of this bond.

, Louisiana, this day of , 19 .

sl

T ITT T * L] * LLELL] *
- Voem
i

Bond approved by witnessing accused’s signature and accepting deposit of $

this day of , 19
By: Custodian/Jailer
(Principal/Accused) {Current JHome Address and I"hone) (Current Work Address und PPhone)
LANG FOAM No.
Rev. Fon 92
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H. SCM Rights Notification/Waiver Statement

SUMMARY COURT-MARTIAL RIGHTS NOTIFICATION/WAIVER STATEMENT
For usa of this lorm, ses AR 27.10; the proponent sgency ls TJAG,

1. STATEMENT CONCERNING REFUSAL TO ACCEPT QUALIFIED COUNSELING, ARTICLE 20, UCMJ AND

UNDERSTANDINO OF RIGHTS
a. On Sere; .1 was afforded an opportunity to consult with legal counsel before making my decision
1De
to consent to Summary Court-Martial proceedings under Article 20, UCMJ.

b. 1 have decided not to see counssl in connection with this sction.

¢. 1 understand my rights under Article 20, UCMJ, including my right to object to trial by Summary Court-Martial,
punishment limitations, potential use of the record of Bummary Court-Martial in sny subsequent courts-martial, and other
consequences of my decialon.

d. I voluntarily decide to consent to trial by Summary Court-Martial.

TYPED OR PRINTED NAME AND RANK OF SERVICE MEMBPER SIGNATURE OF SERVICE MEMBER
TYPED OR PRINTED NAME & RANK OF BUMMARY COURT-MARTIAL BIGNATUNE OF SUMMARY COURT-MARTIAL OFFICER
OFFICEN

§ BTATEMENT ACKNOWLEDUING QUALIFIED LEGAL COUNEE‘J, FOR ARTICLE 20, UCMJ, AND STATEMENT

OF UNDERSTANDING OF RIGHTS
s. On_18 September 1984 I consulted with .CPT _James Wath who

{Date) {Neme and Renk of Defernse Counsel)

explrined my rights to me under the provisions of Article 20, UCMJ, to include my right to object to trial by Summary
Court-Martial, punishment limitstions, patential use of the record of Summary Court-Martial proceedings in any subsequent
courts-martial, and other consaquences of my decision,

b. 1 understand my rights and voluntarily decide to consent to trial by Bummary Court-Martial.

TVPED OR PRINTED NAME AND RANK OF BERVICE MEMBE A SIGNATURE OF SEAVICE MEMBER
PFC Arthur N. Sherry Artuin Shen.
c. 3 have sdvised PEC Arthur N. Sherry of hia or her statustory end Yegulatory rights with

{Nemg and Rank of Bervice Mem bar)
regard to this Summary Court-Martial and the possible conssquences of hils or her consant or objection to trisl by
Summary Court-Martial.

TYPEO OR PRINTED NAME, AANK, & BAANCH OF DEFENSE COUNSEL SIONATURE OF DEF

e

CPT James Watt )

.

3. REFUSAL TO ACKNOWLEDGE RECEIPT OF ADVICE — ARTIGLE J0, UCMJ

After | advised e — of his
{Nema (Firet, M1, Laat)) (Ranhk) 1S3N)

or her righta to consult with legal counsei before making a decision to consent or object to Summary Court-Martlal procesd-
ings under Article 20, UCMJ, he or she reflused to complete and sign an acknowledgement of receipt of the advice.

TYPED OR PRINTED NAME & RANK OF SUMMARY COURT-MARTIAL SIGNATURE OF SUMMARY COURT-MARTIAL OFFICER
OFFICER

REMARKS
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Charge Sheet (Figure 5-9)

CHARGE SHEET
I. PERSONAL DATA
1. NAME OF ACCUSED (Last, First, MI) 2. 88N 3. GRADE OR RANK | 4. PAY GRADE
SNUFFY, JOE I. 999-99-9999 SGT E5
5. UNIT OR ORGANIZATION 6. CURRENT SERVICE
HEADQUARTERS SUPPORT COMPANY, 205™ ENGINEER BATTALTON a. INITIAL DATE b. TERM
104 AVENUE B, BOGALUSA, LA 70427 19 OCTOBER 2002 8 YEARS
7. PAY PER MONTH 8. NATURE OF RESTRAINT OF ACCUSED 9. DATE(S) IMPOSED
a. BASIC b. SEA/FOREIGN DUTY c. TOTAL None N/A
$299.64 N/A $299.64

Il. CHARGES AND SPECIFICATIONS

10. CHARGE I VIOLATION OF THE LCMJ, ARTICLE 86.

SPECIFICATION: In that Sergeant Joe I. Snuffy, a member of the Louisiana National
Guard did, at 205" Engineer Battalion Armory, Bogalusa, Louisiana, on or about 4 April
2008 without authority, fail to go to his appointed place of duty, to wit: 1800 first
formation 4 April 2008 and did remain so absent until 6 April 2008.

CHARGE II: VIOLATION OF THE LCMJ, ARTICLE 92.

SPECIFICATION: In that Sergeant Joe I. Snuffy, a member of the Louisiana National
Guard, at 205" Engineer Battalion Armory, Bogalusa, Louisiana, on or about 4 April
2008, having knowledge of a lawful order issued by Sergeant First Class Walter B. Owens
to “report to drill,” or words to that effect, an order which it was his duty to obey,
did fail to obey the same by wrongfully going to Oregon without permission to leave
drill.

CHARGE III: VIQLATION OF THE LCMJ, ARTICLE 112.
SPECIFICATION: In that Sergeant Joe I. Snuffy, a member of the Louisiana National

Guard was, at 205" Engineer Battalion Armory, Bogalusa, Louisiana, on or about 16 March
2008, found drunk while on duty as Battalion NBC Noncommissioned Officer.

Ill. PREFERRAL
11a. NAME OF ACCUSER (Last, First, Mi) b. GRADE | c¢c. ORGANIZATION OF ACCUSER
YOU, DID T. E6 HEADQUARTERS SUPPORT COMPANY, 205" ENGINEER BATTALION
d. SIGNATURE OF ACCUSER e. DATE

AFFIDAVIT: Before me, the undersigned, authorized by law to administer oaths in cases of this character,
personally appeared the above named accuser this __3RD__ day of MAY . 2008 ,and
signed the foregoing charges and specifications under oath that he/she is a person subject to the Uniform Code
of Military Justice and that he/she either has personal knowledge of or has investigated the matters set forth
therein and that the same are true to the best of his/her knowledge and belief.

BETTER B. HONEST 205™ ENGINEER BATTALION
Typed Name of Officer Organization of Officer
0-3 ADJUTANT
Grade Official Capacity to Administer Oath

(See R.C.M. 307(b) — must be a commissioned officer)

Signature

DD FORM 458, MAY 2000 PREVIOUS EDITION IS OBSOLETE.
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12.

On 3 MAY 2008

JOHN T. BOOKER

. » the accused was informed of the charges against him/her and of the namef(s) of
The accuser{s) known to me (See R.C.M. 308 (a)). (See R.C.M. 308 if notification

cannot be made.)
HEADQUARTERS SUPPORT COMPANY,

Typed Name of Immediate Commander

0-3
Grade

Signature

205™ ENGINEER BATTALION
Organization of Inmediate Commander

13.

IV. RECEIPT BY SUMMARY COURT-MARTIAL CONVENING AUTHORITY

The sworn charges were received at hours, 3 May

2008 at

BOGALOUSA, LOUISTIANA
Officer Exercising Summary Court-Martial Jurisdiction (See R.C.M. 403)

205™ ENGINEER BATTALION
Designation of Command or

THE '

205" ENGINEER BATTALION

BOGALOUSA, LOUISIANA

FOR COMMANDER
BETTER B. HONEST ADJUTANT, 205" ENGINEER BATTALION
Typed Name of Officer Official Capacity of Officer Signing

0-3

Grade

Signature
V. REFERRAL; SERVICE OF CHARGES
14a. DESIGNATION OF COMMAND OF CONVENING AUTHORITY | b. PLAGE

¢. DATE (YYYYMMDD)

Referred for trial to the Summary Court-martial convened by

as Summary Courts-martial on

this detail of Major IDE P, Judge

3 May 2008 , subject to the following instructions:
None.
By of
Command or Order
EYE C. ALL COMMANDER
Typed Name of Officer Official Capacity of Officer Signing
0-5
Grade
Signature
15.
On , , | (caused to be) served a copy hereof on (each of) the above named accused.
Typed Name of Trial Counsel Grade or Rank of Trial Counsel
Signature
FOOTNOTES: 1—

When an appropriate commander signs personally, inapplicable words are stricken.
2 — See R.C.M. 601(e) concerning instructions. If none, so state.

DD FORM 458 (BACK), MAY 2000

J. Charge Sheet Explanation Item

(Figure 5-10)

Completion

Item 1 Enter last name, first name, and middle initial of accused.

Item 2 Enter Social Security Account Number of accused.

Item 3 See AR 600-200, Table 1-1, for proper rank/grade
designations. Example: PFC; SFC.

Item 4 Enter numerical pay grade designation of officer or
enlisted member, as appropriate. Example: E-4; E-1.

2393

Item 5 Enter complete military address of unit to which the
individual is assigned.

Item 6 Enter initial date and term of current enlistment.

Item 7 Enter amount of base pay for one inactive duty training
period. Louisiana National Servicemembers do not receive
"sea or foreign duty pay."

Item 8 Enter nature of any restraint imposed upon the accused at
the time the charge sheet is prepared. Example: Arrest in
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Quarters; Confinement. If no restraint is imposed, enter
NONE.

Item 9 Enter the date that restraint in Item 8 was imposed. If no
restraint is imposed, enter N/A.

Item 10 Change "UCMI" to "LCMI." Each violation of a
different section of the LCMIJ requires a separate charge.
Charges, if more than one, are numbered by Roman numerals.
Examples: I; IT; III; IV, etc. If only one charge is made, it need
not be numbered. In the blank space following the word
"Article," enter the appropriate section of the LCMJ. Each
specification under a charge is numbered with Arabic
numerals. Example: 1; 2; 3; 4, etc. If only one specification is
shown under a charge, it need not be numbered. Do not use
abbreviations or SSAN of the accused in any specification.
Specifications will be free of typographical errors. Consult
Part IV of the Manual for Courts-Martial, United States, for
sample specifications. Do not alter the words in a model
specification without advice from the servicing staff judge
advocate.

Item 11 For "preferral of charges," enter name, grade, and
organization of accuser. While it is customary for the unit
commander to sign as accuser, any person subject to the
LCMIJ may be an accuser, though that individual may not
thereafter refer the charges to a GCM or SPCM. [See LCMJ
Article 30.] Signing for the accuser is not authorized, and
rubber stamp signatures are not authorized. Charges must be
sworn in all cases, with the accuser signing the charge sheet in
the presence of the servicing staff judge advocate, his
assistant, or one of the individuals so authorized to administer
oaths for military justice purposes. [See LCMIJ Article 136.]
No accused may be tried on unsworn charges over his

K. Pretrial Agreement (Figure 5-11)

STATE OF LOUISIANA SPECIAL COURT-MARTIAL NO.

Versus

PRIVATE E-1 JOHN DOE

256TH INFANTRY BRIGADE (M)
LOUISIANA ARMY NATIONAL GUARD

OFFER TO PLEAD GUILTY

objection. Only a commissioned officer may swear the accuser
to the charges. [LCMJ Article 136.]

Item 12 Enter date accused was notified of the charges. Enter

name, grade, and organization of person informing accused of
the charges. If possible, the accused's commander should
make this notification personally. If personal notice is not
possible, a letter notifying the accused should be mailed using
first class postage, and the charge sheet should be noted to so
reflect. The one notifying the accused of the charges should
also complete the DA Form 5111-R, Summary Court-martial
Rights Notification/Waiver Statement. [See Figure 5-6.]

Item 13 The unit commander then forwards the charge sheet to

the Summary Court-martial Convening Authority, usually the
battalion or squadron commander. The time and date on which
the charges are received by the SCM Convening Authority is
critical as it begins the statute of limitations clock running.
[LCMIJ Article 43.]

Item 14 The appropriate convening authority's decision on the

level of court-martial is entered in this blank.

Item 15 Enter record of service of the charge sheet upon the

accused. The Summary Court-martial Officer normally serves
SCM process. It is Trial Counsel's responsibility to insure that
timely service is made for SPCM and GCM. Service may be
accomplished either by personal deliver or first class mail.

See R.C.M. 307 for further guidance. All blocks of
Charge Sheet must carry an entry, and all changes,
corrections, additions, and deletions must be initialed
by the person who makes them.

I, Private E-1 John Doe, the accused in a Special Court-Martial now pending, have had an opportunity to examine the charges
preferred against me, the investigating officer's report, and the statements and documents attached thereto; and after consulting
with my defense counsel, CPT _____, and being fully advised that I have a legal and moral right to plead not guilty to the
Charge and Specification under which I am about to be tried, to wit:

Charge: Violation of the Louisiana Code of Military Justice, Article 86, containing one specification of AWOL from 4-11 July,
1992.

I offer to plead guilty to the Charge and the Specification, provided that the convening authority will not approve any sentence
in excess of the sentence attached hereto as Appendix 1.

In offering the above agreement, I declare that:
I agree upon acceptance of this offer to enter into a written stipulation with the trial counsel of the facts and circumstances

surrounding the offenses and further agree that this stipulation may be used to inform the court-martial of matters pertinent to
an appropriate finding and/or sentence. I am satisfied with the defense counsel who has been detailed to defend me. This offer
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to plead guilty originated with me and no person or persons have made any attempt to force or coerce me into making this offer
to plead guilty. My defense counsel has advised me of the meaning and effect of my guilty plea and I understand the meaning
and effect thereof. I understand that I may request a withdrawal of this plea at any time before sentence is announced and the
military judge determines whether the request should be granted. I understand this offer and agreement and the fact that I have
agreed to enter into the stipulation of fact as set out above. If my plea is not accepted, this offer to stipulate is null and void. I
further understand that this agreement will be automatically canceled upon the happening of any of the following events:

Failure of agreement with the trial counsel on the contents of the stipulation of fact;

The withdrawal by either party from the agreement prior to trial;

The modification at any time of the agreed stipulation of fact without consent of trial counsel or myself; The changing of my
plea by anyone during the trial from guilty to not guilty; or, The refusal of the Military Judge to accept my plea of guilty.

DEFENSE COUNSEL ACCUSED

The foregoing is (accepted) (not accepted).
, Louisiana, this ___ day of ,19_ .

COMMANDER

Pretrial Agreement, Continued (Figure 5-12)
On a separate sheet, the sentencing limitation language should be typed, substantially as follows:

APPENDIX I

I, Private E-1 John Doe, offer to plead guilty to the Charge and Specification herein provided the convening authority will not
approve a sentence in excess of a fine of not more than $75.00 and confinement of not more than 60 days.

, Louisiana, this ___ day of ,19_

DEFENSE COUNSEL ACCUSED

The foregoing is (accepted) (not accepted).

COMMANDER
. Court Martial Convening Order (Figure 5-13)
UNIT HEADING

LANG-xxx DATE

SPECIAL COURT-MARTIAL CONVENING ORDER 08-XX

1. All prior orders, as pertains to a Special Court-Martial are hereby rescinded.

2. A Special Court-Martial is hereby convened. It may proceed to try such person(s) as may be properly brought before it.
LAARNG Judge Advocates are appointed with the approval of the State Judge Advocate. The Court will be constituted as
follows:

MILITARY JUDGE

COL WILLIAM R. JUSTICE, Louisiana State Guard, certified in accordance with LCMJ Article 26(b) and previously sworn
in accordance with LCMJ Article 42(a).
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TRIAL COUNSEL

MAIJ JOE BROWN, JA, HHC 225TH EN BDE, LAARNG, is detailed as TRIAL COUNSEL, certified in accordance with
LCMJ Article 27(c) and previously sworn in accordance with LCMJ Article 42(c).

DEFENSE COUNSEL

CPT BLEEDING HEART, JA, Joint Forces Headquarters, Trial Defense Service, LAARNG, is detailed as DEFENSE
COUNSEL, certified in accordance with LCMJ Article 27(c) and previously sworn in accordance with LCMJ Article 42(c).

SPECIAL COURT-MARTIAL CONVENING ORDER 08-XX

DATE
MEMBERS
RANK NAME UNIT NAME
COL ADAM, JOHN ROGER JFHQ-LA(-)
COL BOAT, JAMES ERNEST JFHQ-LA(-)
MSG BROCH, TED ANTHONY JFHQ-LA(-)
MSG COOK, JOSEPH GREG HHC, 225TH EN BDE
LTC CHARLES, JERRY SCOTT HHC, 225TH EN BDE
MSG DANGLE, DENISE MARIE JFHQ-LA(-)
MSG GENNERY, DONNA JEAN JFHQ-LA(-)
1SG GOLF, JEFFERY BLAKE 926 MOBILITY AUG CO (MAC)
CSM HUBERT, FRANKLIN RAY HSC 527 EN BN
COL JONES, JORDAN TODD 61ST TROOP COMMAND
SFC LANDRY, LEROY 61ST TROOP COMMAND
CPT MACFLUFF, AARON JFHQ-LA(-)
MSG MCGIBB, ROBIN KENDALL JFHQ-LA(-)
SFC MCNOOFUNHOUSER, NATASHA HHC 256TH INF BDE (IBCT)
1SG NUGENT, ROBERT EUGENE DET 1, 199TH REG (LDR)
1SG PARTINES, GREGORY ALFRED 812TH MED CO (AIR AMBL)
LTC PINGER, LADENNA MAYEUR JFHQ-LA(-)
1SG ROUGH, DANNY ALFRED 843(-) HORIZONTAL EN CO
1SG RALGER, JOHN MARTIN CO C (MED), 199TH SPT BN
MAJ RASSHOUSE, TINA DRACINE JFHQ-LA(-)
MSG RAINS, MELODY ANN JFHQ-LA(-)
MSG SALIVASTER, DENNIS JOYAUS HHD 139 SUPPORT GROUP (REG)
CPT ST. THOMAS, JOHN GREGORY 769 EN BN
LTC TALLWOOD, VINCENT DOUGLAS HHD 139 SUPPORT GROUP (REG)
SGM TOILRER, PAT RAY JFHQ-LA(-)
MSG VICTOR, JAMES MICHAEL HHC 225TH EN BDE
SGM WILLIAMS, GREG ALLEN JFHQ-LA(-)
BY ORDER OF THE COMMANDER:

BENNETT LANDRENEAU

MG LANG

Commanding

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).

HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2385
(November 2009).

Chapter 6. Trial Procedures
§601. Applicability of Trial Guides

A. Court-Martial Trial Guides. A guide for the conduct of
Summary Courts-Martial is located in Appendix B of this
Regulation. The Military Judge’s Benchbook, DA Pam 27-9,
shall be consulted as a guide for Special and General Courts-

Louisiana Register Vol. 35, No. 11 November 20, 2009

2396

Martial. The benchbook contains scripts for GCMs and
SPCMs. Trial procedures shall conform generally to the
Guide applicable to the level of court-martial being
conducted.

B. Deviation Not Necessarily Reversible Error.
Deviation from the suggested script language shall not
constitute reversible error unless a substantial right of the
accused is thereby violated.

AUTHORITY NOTE: Promulgated in accordance with R.S.
29:11(F).



HISTORICAL NOTE: Promulgated in accordance with the
Office of the Governor, State Military Department, LR 35:2396
(November 2009).

§602. Courtroom Procedure Rules

A. Pursuant to LCMJ Article 36, and unless otherwise
specifically stated by the military judge or other competent
authority, the following rules of courtroom procedures shall
apply to all non-judicial punishment proceedings and courts-
martial conducted under the LCMJ.

1. Decorum of Courtroom

Rule 1. As a traditional mark of respect for the dignity
of the military judicial system, as represented by the
military judge, all persons in the courtroom, without
regard to grade, will rise when the military judge enters
or leaves.

Rule 2. The military judge, either at a Section 39(a)
session or at the time of assembling the court, should
make known any special rules relating to conduct
which the accused, counsel, witnesses, members of the
court, and others in the courtroom will be expected to
follow which are not set forth in the Rules for Courts-
Martial, Part II of the Manual for Courts-Martial,
United States, these rules, and the Louisiana Code of
Military Justice.

Rule 3. Except as otherwise provided by the military
judge, all military personnel who participate in the trial,
including court members, counsel, the accused, the
reporter, the bailiff, guards, and witnesses, shall appear
in appropriate service uniform. Unless a court-martial
is conducted in the field the uniform shall be Class A.
Military witness who are called unexpectedly may be
permitted to appear in other than service uniform to
avoid undue delay.

Rule 4. The military judge should be attired in a
judicial robe during open sessions of the trial of a case
with members. In other cases he should appear in
appropriate service uniform.

Rule 5. Spectators are encouraged to attend trials and
shall be permitted to observe any trial unless otherwise
ordered by the trial judge. Spectators may enter and
leave the courtroom during open sessions of court,
subject to the rules established by the military judge,
but they will not be permitted to disturb or interrupt
court proceedings by their conduct.

Rule 6. It is improper for a spectator to demonstrate
agreement or disagreement with testimony or other
events at trial, whether verbally, by facial expressions,
shaking or nodding of the head, or by any other
conduct. Spectators who violate this rule may be
ordered from the courtroom by the military judge. All
counsel are responsible for advising their clients,
witnesses, and acquaintances of such persons who are
in attendance, of the demeanor required of them while
the court is in session.

Rule 7. Smoking will not be permitted in the courtroom
during open sessions of the court, and may be permitted
by the military judge at other times only if smoking is
permitted in the room when it is not being utilized as a
courtroom. Food and beverages, other than water, will
not be permitted in the courtroom, except with the prior
express permission of the military judge.

Rule 8. Photographs, sound recordings designed for
public release, and radio and television broadcasts shall
not be made in or from the courtroom during sessions
of the trial except with prior approval of the military
judge.
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2. Conduct of Counsel

Rule 9. Counsel owes a duty both to his client and to
the court. Counsel shall assist the military judge in
maintaining throughout the trial a quiet and dignified
atmosphere in keeping with the highest traditions of
judicial proceedings in the military services. All
counsel are responsible for knowing and observing the
proper relationship and decorum that must exist
between themselves and the military judge.

Rule 10. Unless otherwise authorized or directed by the
military judge, counsel shall stand when addressing the
military judge or court members.

Rule 11. While the accused is present or the court is in
session, counsel should refrain from any familiarity
among themselves or with the military judge, members
of the court or witnesses. Direct colloquy, argument or
hostility between counsel serves no proper purpose in
the trial and shall not be permitted.

Rule 12. Counsel should conduct the questioning of
witnesses and arguments to the court at a reasonable
distance from the witness or court. At the discretion of
the military judge, counsel may be required to question
witnesses and present arguments from a lectern, the
counsel table, or other prescribed place. Except to
present an exhibit, counsel should not approach a
witness without asking permission of the military
judge; nor should he position himself so as to block the
view between witnesses and the other participants in
the trial.

Rule 13. During argument of counsel, opposing counsel
shall remain seated at the counsel table. Counsel shall
not walk about, talk to others, or otherwise conduct
himself so as to divert the attention of the court or any
member.

Rule 14. Except with the permission of the military
judge, only one counsel for each side (or, if there are
multiple accused, one counsel for each accused) may
examine any one witness or address the court on any
particular issue or motion.

Rule 15. When counsel initially enters an objection, he
shall state only the objection and the basis for it. Before
proceeding to argue an objection, counsel will request
permission of the military judge and ascertain whether
argument will be entertained in open or in an out-of-
court session. Although argument identifying legal
issues and presenting authorities is ordinarily
appropriate, an objection or argument for the purpose
of making a speech, recapitulating testimony, or
attempting to guide a witness is prohibited.

Rule 16. After the military judge has announced his
decision on an objection, counsel shall not make further
comment or argument except with the express
permission of the military judge.

Rule 17. All requests for rereading of questions or
answers shall be addressed to the military judge.

Rule 18. The military judge may initiate the voir dire
examination by referring to the charge against the
accused and putting to the members’ questions
touching upon their qualifications, including
impartiality, to serve as members of the court. The
military judge shall permit such additional questions,
oral or written, as he deems reasonable and proper.
Rule 19. Counsel shall confine their opening statements
to what they expect the evidence to prove. Counsel will
not use the opening statement to argue the case or to
instruct as to the law.
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Rule 20. In closing argument, counsel may make
reasonable comment on the evidence and may draw
such inferences from the evidence as will support his
theory of the case, but he shall not assert his personal
belief in the justice of his cause or in the guilt or
innocence of the accused; nor may he personally vouch
for the credibility or lack of credibility of witnesses.

3.  Witnesses

Rule 21. All witnesses will be treated with fairness and
consideration; they will not be unnecessarily crowded,
shouted at, ridiculed, humiliated, or otherwise abused.
Rule 22. A military witness should not salute the
military judge or the president of the court. In a trial by
members, the accused will salute and report to the
president when he stands to receive the findings or
sentence. Counsel should insure that witnesses they
present understand the physical setup of the courtroom,
where they should go, and what they should do.

Rule 23. The court will cooperate with commanders,
senior staff officers, doctors and other professional
witnesses and may accommodate them by permitting
them to appear and testify out of order. Counsel should
discuss such arrangements in advance with opposing
counsel and the military judge.

Rule 24. Each counsel should make arrangements
before each session to insure that his witnesses will be
immediately available when called.

4. Exhibits

Rule 25. Exhibits intended to be used or introduced at
trial should be marked "For Identification" prior to trial.
Prosecution exhibits will be marked consecutively with
Arabic numerals and defense exhibits with capital
letters. When referring to an exhibit while questioning
a witness or addressing the court, counsel shall specify
the exhibit number or letter.

Rule 26. Counsel tendering an exhibit shall have
sufficient copies made for the military judge and all
opposing counsel. Proposed prosecution exhibits
should be shown to the defense counsel before trial.
Defense counsel may do likewise, but are not required
to do so.

Rule 27. If an item of evidence cannot be included in
the record of trial for any reason, counsel offering it
should arrange to have a suitable substitute provided.
Such a substitute shall include an accurate and detailed
description, either pictorially or written, as to the
exhibit's size, shape, weight, substance, color, and other
relevant physical characteristics.

Rule 28. If a copy of a document is to be substituted in
the record of trial for a document that was offered into
evidence, only a permanent type copy may be used.

5.  Support Trial Personnel

Rule 29. A bailiff should be present at every trial to
announce the opening and closing of the court, to
obtain witnesses as they are called to testify, to ask
everyone to rise when the military judge enters or
leaves the courtroom, and to take care of administrative
errands during the trial. The trial counsel is responsible
for briefing the bailiff as to his duties. If a bailiff is not
present, the trial counsel or an assistant will perform
the bailiff's duties.

Rule 30. Unless otherwise directed by the military
judge, guards, if necessary, shall not be permitted
inside the bar of the courtroom.

6. Docketing and Other Procedural Matters

Rule 31. Each military judge should maintain his
calendar in a manner which will make efficient use of
available time and provide for expeditious scheduling
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of trials when requested by the commands which he
services.

Rule 32. When a number of uncontested cases are
pending in a single area, such cases should be
consolidated for trial at a continuous session of the
court.

Rule 33. When a military judge is named to a case, the
trial counsel will advise the military judge of the
general nature of the charges. As preparation for the
trial continues, he will keep the judge informed of the
estimated duration of the trial, whether it will be by
judge alone, and whether it will be contested. Counsel
for both sides shall prepare for trial as expeditiously as
possible and will arrange with the military judge for a
firm trial date. Alternatively, in areas where the
caseload justifies doing so, the military judge may
schedule periodic pretrial sessions to conduct
arraignments, enter pleas, hear motions, and set dates
for future hearings and trials.

Rule 34. Counsel shall be prepared to dispose of all
motions at one LCMIJ Article 39(a) session. As soon as
practicable after being detailed to serve, a defense
counsel who wishes to present motions or other
pleadings will prepare and furnish to the trial counsel,
copy to the military judge, a Motions and Hearings
Checklist, in substantially the form shown at the end of
these rules, accompanied by the motions or other
pleadings presented. He will indicate thereon those
issues he wishes to litigate at a LCMJ Article 39(a)
session, specifying whether the hearing will involve
argument only, or also presentation of evidence. As
soon as counsels have determined that a preliminary
hearing is necessary, they will arrange a hearing date
with the military judge. Motions or other pleadings
which are required to be considered at a preliminary
hearing which are not presented in accordance with this
rule will not be entertained at a preliminary hearing or
during trial except for good cause shown and with
permission of the military judge. If the convening
authority can provide the relief sought by counsel, thus
making a preliminary hearing unnecessary, a timely
application therefore should be made to him. Only
those matters which are contested by the parties or
which are not fully satisfied by the trial counsel or
convening authority will be scheduled for preliminary
hearing.

Rule 35. If defense counsel anticipates moving for
dismissal of any charge on the basis that the accused
has been denied his right to a speedy trial, counsel for
both sides should endeavor, prior to trial, to enter into
and prepare a stipulation of fact as to the chronology of
events. In any case in which trial counsel anticipates
that defense counsel may raise an issue of denial of
speedy trial, trial counsel shall prepare a chronology of
events in the case, even if defense counsel is not
willing to stipulate to such facts. In such case, trial
counsel should also be prepared to p